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15 December 2015

Dear Mr Foulger,

Re: Draft technical standards on the Market Abuse Regulation

The City of London Law Society (CLLS) represents approximately 15,000 City lawyers
through individual and corporate membership including some of the largest international
law firms in the world. These law firms advise a variety of clients from multinational
companies and financial institutions to Government departments, often in relation to
complex, multijurisdictional legal issues.

The CLLS responds to a variety of consultations on issues of importance to its members
through its 19 specialist committees. This letter is sent on behalf of the CLLS Company
Law Committee.

The CLLS is registered on the European Commission's Transparency Register, and its
registration number is 24418535037-82.

We refer to the draft technical standards on the Market Abuse Regulation submitted to
the European Commission by ESMA. There are certain aspects of the proposed draft
technical standards which we believe are unworkable in practice and unduly
burdensome for issuers and others. In the light of the EU's commitment to reduce red
tape, we strongly believe that the European Commission should reconsider these
aspects when deciding whether to endorse the draft standards. We would be happy to
discuss possible amendments to the draft technical standards to deal with the difficulties
we have identified.



Appropriate arrangements, systems and procedures for disclosing market
participants conducting market soundings

The draft proposes that it should apply to all disclosing market participants (DMPs).
Market soundings for (i) listed issuers or (ii) a person soiling securities or (Hi) a person
proposing to make a takeover bid (the principal) are normally carried out by that person
in conjunction with its financial adviser and its broker. This means that, as currently
proposed, three different bodies will each be required to keep records and interact with
the recipient of the same market sounding. The principal itself will often not be regulated
by a National Competent Authority and so would not normally have a system for
recording calls. The draft envisages that each DMP must use its own system for
recording calls. It may be impossible to achieve this in practice.

We suggest that, where a principal proposes to conduct a market sounding with one or
more other DMPs who are acting on its behalf, the Commission Delegated Regulation
should state that the principal is to be treated as complying with the requirements in
relation to that market sounding provided at least one other DMP acting on its behalf has
confirmed to it in writing before the market sounding that it is aware of the requirements
that appiy to it under the Regulation and that it will allow the principal access to its
records of the procedures in relation to that market sounding kept in accordance with
Articie 6. This recording or written record would then be treated as being made and kept
by the relevant DMPs and the principal. This wouid be a proportionate approach and
workable in practice.

!f more than one DMP would be required to keep a recording of a cal! with a market
participant for a particular market sounding or if more than one DMP would be required
to keep written minutes for a particular market sounding, the Regulation should state that
a DMP will be treated as complying with the requirements if one DMP makes and keeps
the recording of the call or keeps and signs the written minutes, as appropriate, and
provided that all DMPs involved in the market sounding have agreed which DMP wiil do
so and that all those DMPs will be allowed to have access to that recording or those
written minutes. In that case, the identity of the DMP that is to keep the recording or
keep and sign written minutes should be notified to the recipient of the market sounding.
In addition if ail DMPs involved in a market sounding have agreed which DMP wili notify
the recipient that the inside information disclosed has ceased to be inside information
and have notified the recipient of that DMP, ail DMPs should be treated as having met
the requirement to notify the recipient in accordance with Article 5 when that DMP
notifies the recipient. This approach will aiso avoid the recipient having to agree more
than one set of written minutes and receive more than one notification that the inside
information has ceased to be inside information.

We note that ESMA has taken the view at paragraph 73 of the Final Report that the
issue of joint soundings has not been considered within the mandate. We can see
nothing within the Level 1 text that justifies this approach.

We also suggest that the words of the draft Recommendation "has access to recorded
telephone lines" are too broad and uncertain. We think it is unclear whether the court
would decide that an issuer or seller of securities who does not have a system for
recording telephone calls nonetheless has "access to recorded telephone lines" either if
it could have a system for recording telephone calls if it purchased or leased a system
on payment of a fee or If one of its advisers has a system for recording telephone calls.



We suggest the wording is changed to "has a system for recording telephone calls" in all
relevant places.

Means for public disclosure of inside information

The draft (in Article 2(1)(b)(i)) requires issuers and emission allowance market
participants to identify clearly when information is inside information. The Judgment of
whether information is inside information is often a difficult one and issuers (and
emission allowance market participants) may feel that they have to incur the costs of
obtaining external advice. When advice is obtained, if the situation is complex, it may be
equivocal. We do not think it is appropriate to require the party making the disclosure to
indicate definitively that the information is inside information. It should be sufficient for
the information to be identified as information that is or may be inside information.
Participants in the relevant market (reasonable investors) will make their own
determination of whether the information is useful to them.

Delayed disclosure of inside information

The draft (in Article 4(1)(a)(i)) requires issuers and emission allowance market
participants to keep information about the dates and times when the inside information
first existed within the issuer or emission allowance participant. The issuer may not
know, and may not be abie to discover, this information in all cases, for example if the
inside information relates to a fraud perpetrated by an employee where the issuer cannot
determine when the fraud first started or where the inside information relates to a
decision by a third party, such as a decision by someone with whom the issuer has a
major contract to terminate that contract. Further, it may be difficult for issuers and
emission aiiowance market participants to identify when information about a developing
situation became sufficiently precise or price sensitive to amount to inside information.
We suggest the draft is changed to read "the issuer or emission allowance market
participant first became aware of the information and determined that the information
was, or may be, inside information".

The draft (in Article 4.1 (a)(iii)) also requires the issuer or emission allowance market
participant to keep information about the dates and times when it is likely to disclose the
inside information. It wil! usually be very difficult to determine this information,
particularly when the issuer is negotiating with a third party, for example in relation to a
proposed acquisition or disposal, it is also likely that the assessment will change
frequently during the negotiating process. We think it is unduly burdensome on issuers
and emission allowance participants to require them to keep this information. If,
however, the Commission decides it is necessary to keep a requirement like this. at least
we believe it should be changed to read "the issuer or emission allowance participant
expects to disclose the inside information" so it is clear that it is their assessment of the
likely timing of disclosure that is relevant.

Insider lists

Most issuers and advisers will have some of the information proposed to be included in
the insider list, such as date of birth, national ID numbers and personal full address as
part of their HR records for employees. We think it is unnecessariiy burdensome to
require issuers and their advisers to duplicate this information in an insider list and
suggest that, instead, the draft Regulation should allow the persons referred to in Article



2(1) to keep this information in separate HR records provided it is added to, or provided
to the competent authority with, the insider list when requested. We suggest that further
wording is added to Article 2 (3) to allow this as follows: "The persons referred to in
paragraph 1 may keep information relating to date of birth, national ID numbers and
personal full address as part of their HR records, rather than including such information
in an insider list provided that such information is added to, or provided to the competent
authority together with, the insider list when requested by the competent authority."

If you have any queries regarding this letter, please contact the Chairman of the
Company Law Committee, William Underhili (Wtl!Jam.Underhi[l(a)SlauahterandMav.coin).

Yours sincerely
t

\y\

C.W.Y. Underhill
Chairman, Company Law Committee

Cc. Tilman Lueder, Head of Securities Markets Unit, Directorate C - Financial
Markets, DG Financial Stability, Financial Services and Capital Markets Union,
European Commission

Joachim Schwerin, Principal Economist, DG Internal Market, Industry,
Entrepreneurship and SMEs, European Commission

Marlene Rosemarie Madsen, Member of Cabinet, Jobs, Growth, Investment and
Competitiveness, European Commission
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Tilman Lueder
Head of Securities Markets Unit
Directorate C - Financial Markets
DG Financial Stability, Financial Services and Capital Markets Union
European Commission
SPA2 - Pavilion
Rue de Spa 2
1000 Brussels
Belgium

15 December 2015

Dear Mr Lueder,

Re: Draft technical standards on the Market Abuse Regulation

The City of London Law Society (CLLS) represents approximately 15,000 City lawyers
through individual and corporate membership including some of the largest international
law firms in the world. These law firms advise a variety of clients from multinational
companies and financial institutions to Government departments, often in relation to
complex, multijurisdictional legal issues.

The CLLS responds to a variety of consultations on issues of importance to its members
through its 19 specialist committees. This letter is sent on behalf of the CLLS Company
Law Committee.

The CLLS is registered on the European Commission's Transparency Register, and its
registration number is 24418535037-82.

We refer to the draft technical standards on the Market Abuse Regulation submitted to
the European Commission by ESMA. There are certain aspects of the proposed draft
technical standards which we believe are unworkable in practice and unduly
burdensome for issuers and others. in the light of the EU's commitment to reduce red
tape, we strongly believe that the European Commission should reconsider these
aspects when deciding whether to endorse the draft standards. We would be happy to
discuss possible amendments to the draft technical standards to deal with the difficulties
we have identified.



Appropriate arrangements, systems and procedures for disclosing market
participants conducting market soundings

The draft proposes that it should apply to all disclosing market participants (DMPs).
Market soundings for (E) listed issuers or (li) a person selling securities or (iii) a person
proposing to make a takeover bid (the principa!) are normally carried out by that person
in conjunction with its financiai adviser and its broker. This means that, as currently
proposed, three different bodies wil! each be required to keep records and interact with
the recipient of the same market sounding. The principal itself will often not be regulated
by a National Competent Authority and so would not normally have a system for
recording calls. The draft envisages that each DMP must use its own system for
recording calis. It may be impossibie to achieve this in practice.

We suggest that, where a principal proposes to conduct a market sounding with one or
more other DMPs who are acting on its behalf, the Commission Delegated Regulation
should state that the principal is to be treated as complying with the requirements in
relation to that market sounding provided at least one other DMP acting on its behalf has
confirmed to it in writing before the market sounding that it is aware of the requirements
that apply to it under the Regulation and that it will allow the principal access to its
records of the procedures in relation to that market sounding kept in accordance with
Article 6. This recording or written record would then be treated as being made and kept
by the relevant DMPs and the principal. This would be a proportionate approach and
workable in practice.

If more than one DMP would be required to keep a recording of a call with a market
participant for a particutar market sounding or if more than one DMP would be required
to keep written minutes for a particular market sounding, the Regulation should state that
a DMP will be treated as complying with the requirements if one DMP makes and keeps
the recording of the call or keeps and signs the written minutes, as appropriate, and
provided that all DMPs involved in the market sounding have agreed which DMP will do
so and that all those DMPs will be allowed to have access to that recording or those
written minutes. In that case, the identity of the DMP that is to keep the recording or
keep and sign written minutes should be notified to the recipient of the market sounding.
In addition if all DMPs involved in a market sounding have agreed which DMP will notify
the recipient that the inside information disclosed has ceased to be inside information
and have notified the recipient of that DMP, all DMPs should be treated as having met
the requirement to notify the recipient in accordance with Article 5 when that DMP
notifies the recipient This approach wil! also avoid the recipient having to agree more
than one set of written minutes and receive more than one notification that the inside
information has ceased to be inside information.

We note that ESMA has taken the view at paragraph 73 of the Final Report that the
issue of joint soundings has not been considered within the mandate. We can see
nothing within the Level 1 text that justifies this approach.

We also suggest that the words of the draft Recommendation "has access to recorded
telephone lines" are too broad and uncertain. We think it is unclear whether the court
would decide that an issuer or seller of securities who does not have a system for
recording telephone calls nonetheless has "access to recorded telephone lines" either if
it could have a system for recording telephone calls if it purchased or leased a system
on payment of a fee or if one of its advisers has a system for recording telephone calls.



We suggest the wording is changed to "has a system for recording telephone calls" in all
relevant places.

Means for public disclosure of inside information

The draft (in Article 2(1)(b)(i)) requires issuers and emission allowance market
participants to identify dearly when information is Inside information. The judgment of
whether information is inside information is often a difficuit one and issuers (and
emission allowance market participants) may fee! that they have to incur the costs of
obtaining external advice. When advice is obtained, if the situation is compiex, it may be
equivocal. We do not think it is appropriate to require the party making the disclosure to
indicate definitively that the information is inside information. It should be sufficient for
the information to be identified as information that is or may be inside information.
Participants in the relevant market (reasonable investors) will make their own
determination of whether the information is useful to them.

Delayed disclosure of inside information

The draft (in Article 4(1)(a)(i)) requires issuers and emission allowance market
participants to keep information about the dates and times when the inside information
first existed within the issuer or emission allowance participant. The issuer may not
know, and may not be able to discover, this information in all cases, for example if the
inside information relates to a fraud perpetrated by an employee where the issuer cannot
determine when the fraud first started or where the inside information relates to a
decision by a third party, such as a decision by someone with whom the issuer has a
major contract to terminate that contract. Further, it may be difficult for issuers and
emission allowance market participants to identify when information about a developing
situation became sufficiently precise or price sensitive to amount to inside information.
We suggest the draft is changed to read "the issuer or emission allowance market
participant first became aware of the information and determined that the information
was, or may be, inside information".

The draft (in Article 4.1 (a)(iii)) also requires the issuer or emission allowance market
participant to keep information about the dates and times when it is likely to disclose the
inside information. !t will usually be very difficult to determine this information,
particularly when the issuer is negotiating with a third party, for example in relation to a
proposed acquisition or disposal. It is also likely that the assessment will change
frequently during the negotiating process. We think it is unduly burdensome on issuers
and emission allowance participants to require them to keep this information, if,
however, the Commission decides it is necessary to keep a requirement like this, at least
we believe it should be changed to read "the issuer or emission allowance participant
expects to disclose the inside information" so it is ciear that it is their assessment of the
likely timing of disclosure that is relevant.

Insider lists

Most issuers and advisers will have some of the information proposed to be included in
the insider iist, such as date of birth, national ID numbers and personal full address as
part of their HR records for employees. We think it is unnecessarily burdensome to
require issuers and their advisers to duplicate this information in an insider list and
suggest that, instead, the draft Regulation should allow the persons referred to in Article



2(1) to keep this information in separate HR records provided it is added to, or provided
to the competent authority with, the insider list when requested. We suggest that further
wording is added to Article 2 (3) to allow this as follows: "The persons referred to in
paragraph 1 may keep information relating to date of birth, national ID numbers and
personal full address as part of their HR records, rather than including such information
in an insider list provided that such information is added to, or provided to the competent
authority together with, the insider list when requested by the competent authority."

If you have any queries regarding this letter, please contact the Chairman of the
Company Law Committee, William Underhill (William.Underhi!l(a)SlauqhterandMay.com).

Yours sincerely

(~^^ (JL^—J^-JU. ^
C.W.Y. Underhill
Chairman, Company Law Committee

Cc. Lee Foulger, Member of Cabinet, Financial Stability, Financial Services and
Capital Markets Union, European Commission

Joachim Schwerin, Principal Economist, DG Internal Market, Industry,
Entrepreneurship and SMEs, European Commission

Mariene Rosemarie Madsen, Member of Cabinet, Jobs, Growth, Investment and
Competitiveness, European Commission
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Joachim Schwerin
Principal Economist
DG Internal Market, Industry, Entrepreneurship and SMEs
European Commission
c/o Communication, Access to Documents and Document Management Unit A5
BREY 13/092
B-1049 Brussels
Belgium

15 December 2015

Dear Mr Schwerin,

Re: Draft technical standards on the Market Abuse Regulation

The City of London Law Society (CLLS) represents approximately 15,000 City lawyers
through individual and corporate membership including some of the largest international
law firms in the world. These law firms advise a variety of clients from multinational
companies and financial institutions to Government departments, often in relation to
complex, multijurisdictional legal issues.

The CLLS responds to a variety of consultations on issues of importance to its members
through its 19 specialist committees. This letter is sent on behalf of the CLLS Company
Law Committee.

The CLLS is registered on the European Commission's Transparency Register, and its
registration number is 24418535037-82.

We refer to the draft technical standards on the Market Abuse Regulation submitted to
the European Commission by ESMA. There are certain aspects of the proposed draft
technical standards which we believe are unworkable in practice and unduly
burdensome for issuers and others. In the light of the EU's commitment to reduce red
tape, we strongly believe that the European Commission should reconsider these
aspects when deciding whether to endorse the draft standards. We would be happy to
discuss possible amendments to the draft technical standards to deal with the difficulties
we have identified.



Appropriate arrangements, systems and procedures for disclosing market
participants conducting market soundings

The draft proposes that it should apply to all disclosing market participants (DMPs).
Market soundings for (i) listed issuers or (ii) a person selling securities or (iii) a person
proposing to make a takeover bid (the principal) are normally carried out by that person
in conjunction with its financial adviser and its broker. This means that, as currently
proposed, three different bodies will each be required to keep records and interact with
the recipient of the same market sounding. The principal itself wili often not be regulated
by a National Competent Authority and so would not normally have a system for
recording calls. The draft envisages that each DMP must use its own system for
recording calls. It may be impossible to achieve this in practice.

We suggest that, where a principal proposes to conduct a market sounding with one or
more other DMPs who are acting on its behalf, the Commission Delegated Regulation
should state that the principal is to be treated as complying with the requirements in
relation to that market sounding provided at least one other DMP acting on its behalf has
confirmed to it in writing before the market sounding that it is aware of the requirements
that apply to it under the Regulation and that it will allow the principal access to its
records of the procedures in relation to that market sounding kept In accordance with
Article 6. This recording or written record would then be treated as being made and kept
by the relevant DMPs and the principal. This would be a proportionate approach and
workable in practice.

If more than one DMP would be required to keep a recording of a call with a market
participant for a particular market sounding or if more than one DMP would be required
to keep written minutes for a particular market sounding, the Regulation should state that
a DMP will be treated as complying with the requirements if one DMP makes and keeps
the recording of the call or keeps and signs the written minutes, as appropriate, and
provided that all DMPs involved in the market sounding have agreed which DMP will do
so and that alt those DMPs will be allowed to have access to that recording or those
written minutes. In that case, the identity of the DMP that is to keep the recording or
keep and sign written minutes should be notified to the recipient of the market sounding.
in addition if all DMPs involved in a market sounding have agreed which DMP will notify
the recipient that the inside information disclosed has ceased to be inside information
and have notified the recipient of that DMP, a)l DMPs should be treated as having met
the requirement to notify the recipient in accordance with Article 5 when that DMP
notifies the recipient. This approach will also avoid the recipient having to agree more
than one set of written minutes and receive more than one notification that the inside
information has ceased to be inside information.

We note that ESMA has taken the view at paragraph 73 of the Final Report that the
issue of joint soundings has not been considered within the mandate. We can see
nothing within the Level 1 text that justifies this approach.

We also suggest that the words of the draft Recommendation "has access to recorded
telephone lines" are too broad and uncertain. We think it is unclear whether the court
would decide that an issuer or selier of securities who does not have a system for
recording telephone calls nonetheless has "access to recorded telephone lines" either if
it could have a system for recording telephone calls if it purchased or leased a system
on payment of a fee or if one of its advisers has a system for recording telephone calls.



We suggest the wording is changed to "has a system for recording telephone calls" in all
relevant places.

Means for public disclosure of inside information

The draft (in Article 2(1)(b)(i)) requires issuers and emission allowance market
participants to identify clearly when information is inside information. The judgment of
whether information is inside information is often a difficult one and issuers (and
emission allowance market participants) may feel that they have to incur the costs of
obtaining external advice. When advice is obtained, if the situation is complex, it may be
equivocal. We do not think it is appropriate to require the party making the disclosure to
indicate definitively that the information is inside information. It should be sufficient for
the information to be identified as information that js pr may be inside information.
Participants in the relevant market (reasonable investors) will make their own
determination of whether the information is useful to them.

Delayed disclosure of inside information

The draft (in Article 4(1)(a)(i)) requires issuers and emission allowance market
participants to keep information about the dates and times when the inside information
first existed within the issuer or emission allowance participant. The issuer may not
know, and may not be able to discover, this information in all cases, for example if the
inside information relates to a fraud perpetrated by an employee where the issuer cannot
determine when the fraud first started or where the inside information relates to a
decision by a third party, such as a decision by someone with whom the issuer has a
major contract to terminate that contract. Further, it may be difficult for issuers and
emission allowance market participants to identify when information about a developing
situation became sufficiently precise or price sensitive to amount to inside information.
We suggest the draft is changed to read "the issuer or emission allowance market
participant first became aware of the information and determined that the information
was, or may be, inside information".

The draft (in Article 4.1 (a)(iii)) also requires the issuer or emission allowance market
participant to keep information about the dates and times when it is likely to disclose the
inside information. It will usually be very difficult to determine this information,
particularly when the issuer is negotiating with a third party, for example in relation to a
proposed acquisition or disposal. It is also likely that the assessment will change
frequently during the negotiating process. We think it is unduly burdensome on issuers
and emission allowance participants to require them to keep this information. If,
however, the Commission decides it is necessary to keep a requirement like this, at least
we believe it should be changed to read "the issuer or emission allowance participant
expects to disclose the inside information" so it is clear that it is their assessment of the
likely timing of disclosure that is relevant.

Insider lists

Most issuers and advisers will have some of the information proposed to be included in
the insider list, such as date of birth, national ID numbers and personal full address as
part of their HR records for employees. We think it is unnecessarily burdensome to
require issuers and their advisers to duplicate this information in an insider list and
suggest that, instead, the draft Regulation shouid allow the persons referred to in Article



2(1) to keep this information in separate HR records provided it is added to, or provided
to the competent authority with, the insider list when requested. We suggest that further
wording is added to Article 2 (3) to allow this as follows: "The persons referred to in
paragraph 1 may keep information relating to date of birth, national ID numbers and
personal full address as part of their HR records, rather than including such information
in an insider list provided that such information is added to, or provided to the competent
authority together with, the Insider list when requested by the competent authority."

If you have any queries regarding this letter, please contact the Chairman of the
Company Law Committee, William Underhil! (William.Underhilt(a)SlauqhterandMay.corn).

Yours sincerely

QA^LL—JLJL-^
C.W.Y. Underhill
Chairman, Company Law Committee

Cc. Lee Foulger, Member of Cabinet, Financial Stability, Financial Services and
Capital Markets Union, European Commission

Tilman Lueder, Head of Securities Markets Unit, Directorate C - Financial
Markets, DG Financial Stability, Financial Services and Capital Markets Union,
European Commission

Mariene Rosemarie Madsen, Member of Cabinet, Jobs, Growth, Investment and
Competitiveness, European Commission
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Marlene Rosemarie Madsen
Member of Cabinet
Jobs, Growth, Investment and Competitiveness
European Commission
Rue de la Loi 200
1049 Brussels
Belgium

15 December 2015

Dear Ms Madsen,

Re: Draft technical standards on the Market Abuse Regulation

The City of London Law Society (CLLS) represents approximately 15,000 City lawyers
through individual and corporate membership including some of the largest international
law firms in the world. These law firms advise a variety of clients from multinational
companies and financial institutions to Government departments, often in relation to
complex, multijurisdictional legal issues.

The CLLS responds to a variety of consultations on issues of importance to its members
through its 19 specialist committees. This letter is sent on behalf of the CLLS Company
Law Committee.

The CLLS is registered on the European Commission's Transparency Register, and its
registration number is 24418535037-82.

We refer to the draft technical standards on the Market Abuse Regulation submitted to
the European Commission by ESMA. There are certain aspects of the proposed draft
technical standards which we believe are unworkable in practice and unduly
burdensome for issuers and others. In the light of the EU's commitment to reduce red
tape, we strongly believe that the European Commission should reconsider these
aspects when deciding whether to endorse the draft standards. We would be happy to
discuss possible amendments to the draft technical standards to deal with the difficulties
we have identified.



Appropriate arrangements, systems and procedures for disclosing market
participants conducting market soundings

The draft proposes that it should apply to all disciosing market participants (DMPs).
Market soundings for (i) listed issuers or (il) a person selling securities or (iii) a person
proposing to make a takeover bid (the principal) are normally carried out by that person
in conjunction with its financial adviser and its broker. This means that, as currently
proposed, three different bodies wil! each be required to keep records and interact with
the recipient of the same market sounding. The principal itself will often not be regulated
by a National Competent Authority and so would not normally have a system for
recording calls. The draft envisages that each DMP must use its own system for
recording calls. It may be impossible to achieve this in practice.

We suggest that, where a principai proposes to conduct a market sounding with one or
more other DMPs who are acting on its behalf, the Commission Delegated Regulation
should state that the principal is to be treated as complying with the requirements in
relation to that market sounding provided at least one other DMP acting on its behalf has
confirmed to it in writing before the market sounding that it is aware of the requirements
that apply to it under the Regulation and that it will allow the principal access to its
records of the procedures in relation to that market sounding kept in accordance with
Article 6. This recording or written record would then be treated as being made and kept
by the relevant DMPs and the principal. This would be a proportionate approach and
workable in practice.

If more than one DMP would be required to keep a recording of a call with a market
participant for a particular market sounding or if more than one DMP would be required
to keep written minutes for a particular market sounding, the Regulation should state that
a DMP will be treated as complying with the requirements if one DMP makes and keeps
the recording of the call or keeps and signs the written minutes, as appropriate, and
provided that all DMPs involved in the market sounding have agreed which DMP will do
so and that all those DMPs will be allowed to have access to that recording or those
written minutes. In that case, the identity of the DMP that is to keep the recording or
keep and sign written minutes should be notified to the recipient of the market sounding.
in addition if all DMPs involved In a market sounding have agreed which DMP will notify
the recipient that the inside information disclosed has ceased to be inside information
and have notified the recipient of that DMP, all DMPs should be treated as having met
the requirement to notify the recipient in accordance with Article 5 when that DMP
notifies the recipient. This approach will aiso avoid the recipient having to agree more
than one set of written minutes and receive more than one notification that the inside
information has ceased to be inside information.

We note that ESMA has taken the view at paragraph 73 of the Final Report that the
issue of joint soundings has not been considered within the mandate. We can see
nothing within the Level 1 text that justifies this approach.

We aiso suggest that the words of the draft Recommendation "has access to recorded
telephone lines" are too broad and uncertain. We think it is unclear whether the court
would decide that an issuer or seller of securities who does not have a system for
recording telephone calis nonetheless has "access to recorded telephone lines" either if
it could have a system for recording telephone calls if it purchased or leased a system
on payment of a fee or if one of its advisers has a system for recording telephone calls.



We suggest the wording is changed to "has a system for recording telephone calis" in all
relevant places.

Means for public disclosure of inside information

The draft (in Article 2(1)(b)(i)) requires issuers and emission allowance market
participants to identify clearly when information is inside information. The judgment of
whether information is Inside information is often a difficult one and issuers (and
emission allowance market participants) may feel that they have to incur the costs of
obtaining external advice. When advice is obtained, if the situation is complex, it may be
equivocal. We do not think it is appropriate to require the party making the disclosure to
indicate definitively that the information is Inside information, if should be sufficient for
the information to be identified as information that is or may be inside information.
Participants in the relevant market (reasonable investors) will make their own
determination of whether the information is usefui to them.

Delayed disclosure of inside information

The draft (in Article 4(1)(a)(i)) requires issuers and emission allowance market
participants to keep information about the dates and times when the inside information
first existed within the issuer or emission aliowance participant. The issuer may not
know, and may not be able to discover, this information in all cases, for example if the
inside information relates to a fraud perpetrated by an employee where the issuer cannot
determine when the fraud first started or where the inside information relates to a
decision by a third party, such as a decision by someone with whom the issuer has a
major contract to terminate that contract. Further, it may be difficult for issuers and
emission allowance market participants to identify when information about a developing
situation became sufficiently precise or price sensitive to amount to inside information.
We suggest the draft is changed to read "the issuer or emission allowance market
participant first became aware of the information and determined that the information
was, or may be, inside information".

The draft (in Article 4.1(a)(iii)) aiso requires the issuer or emission allowance market
participant to keep information about the dates and times when it is likely to disclose the
inside information, it will usually be very difficult to determine this information,
particularly when the issuer is negotiating with a third party, for example in relation to a
proposed acquisition or disposal. It is also likely that the assessment will change
frequently during the negotiating process. We think it is unduly burdensome on issuers
and emission allowance participants to require them to keep this information. If,
however, the Commission decides it Is necessary to keep a requirement like this, at least
we believe it should be changed to read "the issuer or emission allowance participant
expects to disclose the inside information" so it is clear that it is their assessment of the
likely timing of disclosure that is relevant

Insider lists

Most issuers and advisers will have some of the information proposed to be included in
the insider list, such as date of birth, national ID numbers and personal full address as
part of their HR records for employees. We think it is unnecessarily burdensome to
require issuers and their advisers to duplicate this information in an insider list and
suggest that, instead, the draft Regulation should allow the persons referred to in Article



2(1) to keep this information in separate HR records provided it is added to, or provided
to the competent authority with, the insider list when requested. We suggest that further
wording is added to Article 2 (3) to allow this as follows: "The persons referred to in
paragraph 1 may keep information relating to date of birth, national ID numbers and
personal full address as part of their HR records, rather than including such information
in an insider list provided that such information is added to, or provided to the competent
authority together with, the insider list when requested by the competent authority."

If you have any queries regarding this letter, please contact the Chairman of the
Company Law Committee, William Underhill (William.Underhi!!(a)SlauqhterandMay.corn).

Yours sincerely

C^-> u^-j^j\^
C.W.Y. Underhill
Chairman, Company Law Committee

Cc. Lee Foulger, Member of Cabinet, Financial Stability, Financial Services and
Capital Markets Union, European Commission

Tilman Lueder, Head of Securities Markets Unit, Directorate C - Financial
Markets, DG Financial Stability, Financial Services and Capital Markets Union,
European Commission

Joachim Schwerin, Principal Economist, DG Internal Market, Industry.
Entrepreneurship and SMEs, European Commission
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