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CITY OF LONDON LAW SOCIETY LAND LAW COMMITTEE
Minutes of a meeting held on 25 March 2015 at Hogan Lovells, Atlantic House, 50 Holborn Viaduct, London EC1A 2FG
 

	In attendance


	Jackie Newstead (Chair)

Warren Gordon (Secretary)
Jayne Elkins 
Alison Hardy 
David Hawkins 
David Hobart (CLLS) 

Laurie Heller 
Pranai Karia 
Jon Pike 

Ian Waring


	Apologies
	James Barnes 
William Boss 
Nick Brent 
Jeremy Brooks 
Jamie Chapman 

James Crookes 
Mike Edwards
Martin Elliott

Alison Gowman 
Charles Horsfield
Nick Jones 
Anthony Judge 
Emma Kendall 
Daniel McKimm 
John Nevin 
Peter Taylor 
Nicholas Vergette



MINUTES
The minutes of the January 2015 Committee meeting were approved and are on the Land Law committee webpage.
New draft Electronic Communications Code – latest position. Update on wayleave project and industry interest

The Committee’s wayleave agreement project is a potentially very exciting project for the CLLS. This is because, as part of the Government’s promotion of broadband connectivity, the City Corporation and other leading stakeholders (operators as well as property owners, developers and representative bodies) will be running a wayleave project, which may include guidance, boilerplate documentation and a more technical form of wayleave document, with a view to cracking the problems involved with wayleaves. The City is very interested in our prospective wayleave document being the technical form of wayleave referred to. Philip Saunders at the City will be formally confirming all of this later this week and I will forward his email when received. The next step in our project will be to host a meeting for Committee members and interested stakeholders when we can agree the scope of the project. 

The Committee will produce a short, focused response (about one page) to the Government’s consultation on the proposed new Electronic Communications Code. It will highlight uncertainties around paragraph 16; question why there appears to be no paragraph 20 (lift and shift) equivalent; the inability to contract out of large swathes of the Code.

Latest progress with development management and asset/property management agreements project

The Committee’s sub-group on Development Management agreements had a useful meeting earlier this month. The group has agreed the starting point (a strategic development and asset management agreement) and made good progress on the actual form of document. Emma Kendall has kindly agreed to provide some example wording. There may also be a derivative more operational development management agreement.

The wayleave agreement and development management agreement projects will be the Committee’s main projects for 2015.

Investment Property Forum’s Protocol: Open Market Investment Agency - November 2014 http://www.ipf.org.uk/industry-involvement/protocol-open-market-investment-agency.html  

The Investment Property Forum launched a Protocol in November 2014 to provide transparency in property investment sales and acquisitions. The IPF’s guidance sets out good practice.
The Protocol was developed by an IPF cross-industry working group, chaired by Martin Moore, comprising property investors and agents, as well as representatives from the legal and accountancy professions. The Protocol aims to crystallise existing guidance and direction on good practice relating to property investment transactions where there is potential for conflicts of interest. 

The Protocol seeks to ensure that property agency firms have clear and concise guidance as to how they can demonstrate to clients buying or selling investment properties that there are barriers in place to prevent conflicts of interest. It focuses on how agents should deal with multiple introductions to investment properties and instances of ‘dual agency’ when they are approached to act on a proposed acquisition when they are already instructed by the vendor.
This Protocol accords with RICS ethical standards and the RICS Real estate agency and brokerage guidance, 2nd edition, which contains mandatory requirements for RICS Members and RICS Regulated Firms.

Please click here for further details. 

The Committee will keep the Protocol under review to ascertain its impact on the practice of member firms.

Certificate of title for development/agreement for lease situation
There was little appetite for any new edition of the Certificate of title to have standard statements catering for development agreements for lease – it was considered to be a little too bespoke. This would be better dealt with in a report or specific disclosure.
Rights to light reform – Law Commission’s report

The Law Commission has produced a report (with accompanying draft legislation) on rights to light, whose recommendations are likely to go a long way to achieving the much sought after balance between promoting development and protecting private property rights. The key concern for developers is the Sword of Damocles of the injunction that currently enables the beneficiary of the right to light to delay interacting with the developer in the knowledge that an injunction may still be obtained late in the development process or possibly even after completion. The ultimately settled case of Heaney is the best known example in a commercial property context.

The case law context is that the primary remedy for the infringement of a right to light is an injunction and not damages. Over recent years, in rights to light situations, it has often been forgotten that injunctions are the starting point for a remedy and that the restrictive application of the famous test in the Shelfer case has made it very difficult for the courts to avoid ordering an injunction.  

The two key aspects of the Law Commission's report seek to address this.

The Law Commission proposes a new test that is specific to rights to light, in which the key concept is proportionality. The Commission recommends that a court must not grant an injunction to restrain the infringement of a right to light if to do so would be a disproportionate means of enforcing the beneficiary's right to light taking into account all of the circumstances. Those circumstances include:
(1) the beneficiary's interest (freehold, leasehold) in the land benefiting from the right to light;

(2) the loss of amenity attributable to the infringement (taking into account the extent to which artificial light is relied on);

(3) whether damages would be adequate compensation;
(4) the conduct of the beneficiary;

(5) whether the beneficiary delayed unreasonably in claiming an injunction;

(6) the conduct of the developer;

(7) the impact of an injunction on the developer; and

(8) the public interest.

The specified circumstances are not exhaustive and are widely enough crafted to take account of the major factors in deciding whether damages should be awarded instead of an injunction. The fact that this new test would be enshrined in law provides the greater certainty that developers and property owners need as to whether an injunction will be granted. Clearly, the specific circumstances of each situation will dictate the outcome, but a test founded on proportionality inherently appears to create the balance between development and protection, influenced by the particular factors of the situation favouring injunction or damages.

The other key aspect of the Law Commission's proposals is a new procedure that will provide developers with greater certainty as to whether an injunction is a serious threat and also a cut-off point after which an injunction is no longer a possibility.

The new procedure will put a neighbour benefiting from the right to light on notice, requiring them either to claim an injunction within a certain period (with the developer paying the costs that the neighbour incurs in taking advice) or to lose the right to claim an injunction. The procedure effectively brings the uncertainty to an end, because the neighbour must either take action to protect their right, or accept that an injunction will not be awarded. The neighbour will still be able to pursue the claim for damages, but the threat of injunction is usually the bigger concern for developers.

A key aspect of this new procedure is timing. By requiring that proceedings be issued and served, the Notice of Proposed Obstruction procedure requires at least the start of a commitment to seek an injunction within eight months of the Notice of Proposed Obstruction being served. This will generate greater certainty for developers. By introducing a deadline, the Law Commission has addressed calls for a point in the process at which it is known for certain whether or not an injunction is or will be sought.

The proportionality test and the Notice of Proposed Obstruction procedure will encourage parties to negotiate and not delay in the hope of achieving a better financial settlement. This will provide greater certainty to the development process, but at the same time provide protection to private property rights. It should also help to keep legal and other costs down.
We await to see whether this report and the Law Commission’s connected report “Making Land Work” are enacted.  
Important new regulations on metering and billing for heat suppliers including certain landlords. Energy Savings Opportunity Scheme 

The property industry needs to be aware of the Energy Savings Opportunity Scheme for the carrying out of mandatory energy saving assessments (compliance date 5 December 2015) and the Heat Network (Metering and Billing) Regulations 2014 which imposes information, metering and billing obligations on certain landlords in a communal heating or district heat network context and there may be criminal sanctions. 

Land Registry restrictions and receivers

The Land Registry has confirmed that restrictions catch dispositions by receivers, trustees in bankruptcy, personal representatives and equivalents (someone in whom the estate has vested), not just the registered proprietor.

Point to watch when surrendering a lease to landlord with mortgage
If acting for a tenant surrendering its lease, check that any mortgagee for the landlord has consented to the landlord accepting the surrender, especially where the mortgage pre-dates the lease. 

Introduction of a single UK accounting standard from 1 January 2015 - changes to financial statements/reporting.

There is a new single accounting standard from 1 January 2015. Check references in documents to accounting standards are correct.

AOB

The Committee will keep tabs on the industry discussions on solicitors’ client accounts. The CLLS is already involved with this.

CPD - 1 hour 15 minutes; NB: CPD reference is CRI/CLLS.
Remaining 2015 Committee meeting dates
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