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Insurance Law Committee response to HM Treasury
consultation on the Insurance Contracts Law draft Bill

The City of London Law Society (“CLLS”) represents approximately 15,000 City
lawyers through individual and corporate membership including some of the largest
international law firms in the world. These law firms advise a variety of clients from
multinational companies and financial institutions to Government departments, often
in relation to complex, multi jurisdictional legal issues.

The CLLS responds to a variety of consultations on issues of importance to its
members through its 19 specialist committees. This response in respect of HM
Treasury's consultation on the Insurance Contracts Law draft Bill has been prepared
by the CLLS Insurance Law Committee (the "Committee").

HM Treasury has launched a consultation to assess whether the Insurance Contracts
Law draft Bill has a broad consensus of support. It has asked stakeholders to
respond to four questions in order to assess whether there is a consensus. These
guestions are as follows:

Leaving aside the two clauses in italics:
(1) Do you agree that reform in this area is desirable?

(2) Do you agree with the general approach of the draft Bill, as explained
by the Explanatory Notes?

In addition:

(3) Do you agree with the policy reflected in clause 11 (Terms relevant to
particular descriptions of loss)?

(4) Do you agree with the policy reflected in clause 14 (Implied term
about payment)?

The Committee's answers to these questions are set out below.
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(1) Do you agree that reform in this area is desirable?

Yes.

(2) Do you agree with the general approach of the draft Bill, as explained by the
Explanatory Notes?

Yes, subject to certain concerns about the drafting of particular clauses. The
Committee has previously raised these concerns with the Law Commissions.

(3) Do you agree with the policy reflected in clause 11 (Terms relevant to
particular descriptions of loss)?

While the Committee recognises that clause 11 will undoubtedly result in litigation
where the facts of a case are complex, on balance we support the clause. Our
interpretation is that the clause will apply not only to warranties but also to other
terms of a policy, such as conditions precedent.

We support the Law Commissions' decision not to require the insurer to establish
causation between the insured's breach of warranty (or other term) and the loss
suffered.

We expect that, as with any new test, clause 11 will require decided cases to clarify,
for example, the definition of "loss of a particular kind".

(4) Do you agree with the policy reflected in clause 14 (Implied term about
payment)?

Yes, the Committee considers that clause 14 is a good development in principle.

We believe that insurers are generally set up to investigate and pay claims promptly.
As a result, we consider that unreasonable delay should be rare in practice.

However, we expect there to be disputes regarding what constitutes a "reasonable
time". We recommend that the courts are left to determine this, and suggest that the
factors in clause 14(3) are removed so that the clause reads as follows: "What is
reasonable will depend on all relevant circumstances.”

2 July 2014
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All rights reserved. This paper has been prepared as part of a consultation process.
Its contents should not be taken as legal advice in relation to a particular situation or
transaction.
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THE CITY OF LONDON LAW SOCIETY
INSURANCE LAW COMMITTEE

Individuals and firms represented on this Committee are as follows:

Richard Spiller — Holman Fenwick Willan LLP (Chair)
Michelle Bramley — Freshfields Bruckhaus Deringer LLP
Simon Brooks — Eversheds LLP

Robert Carr — Greenwoods Solicitors

Helen Chapman — Hogan Lovells International LLP
Beth Dobson — Slaughter and May

Christopher Foster — Herbert Smith Freehills LLP
Nigel Frudd — Minories Law

Simon Garrett — CMS Cameron McKenna LLP
Philip Hill — Clifford Chance LLP

Chris Jefferis — Ince & Co International LLP
Stephen Lewis — Clyde & Co LLP

Francis Mackie — Weightmans LLP

Ken McKenzie — DAC Beachcroft LLP

Michael Mendelowitz — Norton Rose Fulbright LLP
Terry O'Neill

Joanna Page — Allen & Overy LLP

Tim Scott — Linklaters LLP

Jonathan Teacher

David Webster — Reynolds Porter Chamberlain LLP
David Wilkinson — Kennedys Law LLP

Will Reddie (secretary) — Holman Fenwick Willan LLP

Simon Cooper of Ince & Co International LLP was also involved in preparing this

response.
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