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INSOLVENCY RULES 1986 - MODERNISATION OF RULES RELATING TO INSOLYENCY LAW

CLLS COMMENTS ON CONSULTATION DOCUMENT AND DRAFT INSOLVENCY RULES 2015

PART A. COMMENTS ON SPECIFIC QUESTIONS RAISED IN THE CONSULTATION PAPER

Question | Question - ' ‘Comment
number : o
1. Do you agree that replacing the current instruments with a | General comment

single set of rules will make the legislation: less
- confusing? easier to use?

We agree that in the long run, the rules will be easier to usc. However, in the |
short term the modernisation of the rules will be a significant project for
lawyers and insolvency professionals alike as people will need to refamiliarise
themselves with the new rules and change current templates used.

Given the time and effort involved, we would like to see that every opportunity
is used to rectify substantive issues with the current rules, for example

. regarding administration expenses, set-off, and appointment of administrators. .
- We have made further suggestions in our comments belew. In modernising

the language and changing the format only, there is a risk of disputes regarding
whether re-worded rules are intended to achieve a different outcome to the old
rules. ‘

We anticipate that the abolition of prescribed forms would also have a |
monetary impact as insolvency professionals would need to draft bespoke |
documents instead of using standard forms. In particular for smatler insolvency
work we expect that this may, at least initially, have an impact on the time
spent on the insolvency work and therefore the costs associated with these.

What would make the rules even casier to use would be an additional on-line
version with links to cross-referenced provisions and definitions, similar to the
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| Question

Question -
number T

| Comment.

;
f FCA Hand book.

Comment on particular sections

The common rutes for the calling of meetings will make the rules easier to use.
* The better split between MVLs and CVLs will make the rules easier to follow,

2. - Do you think that all of the definitions included are clear? | No ~ see further below. In addition, it is very hard to identify when the draft ‘

1 rules use a defined term as these are not always capitalised. What would assist
practitioners is if definitions could stand out, A clear example that is very user-
friendly is the FCA handbook. This has definitions underlined and hyperlinked
i making it easy for any reader 1o spot what is a defined term and also to go
quickly to the definitions section.

On the positive side, we do consider it an improvement to have a section
detailing all the definitions at the start — rather than having definitions
throughout the draft rules.

3. | Are there any furthudeﬁmt]ons that should be included?

4. s the guidance in Part | (c.g. about standard content of | Yes we do believe that this is helpfol.
' notices, delivery of documents) helpful? 3’

5. . Do you agree that grouping processes common to different | Partly — grouping sections into the different types of liquidation is helpful.
gtyl)es of insolvency procedures (common parts) is helpful | However, this is a drastic change to the cwrrent rules and will 1'cquire§
I to users? practitioners and advisers to re-familiarise themselves with the legislation |
which is time consuming and costly.

| While common parts make sense_on a conceptual fevel, for advisers and |
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‘Comment

! separately. However, as there is a degree of overlap between Parts 5, 6 and 7
» (i) the rules within each part should be set out in the same order and (i) the

H
i
|
i

practitioners engaged in one process, for example a CVA, it is helpful to have |
all rules that relate to CVAs in one place — rather than have some in the CVA
part with more in common parts in the end.

1t would be very helpful if the individual sections could be cross-referenced to

the common parts.

ch, it is useful to have the rules appiying toeachtypeof hqmddtlonstatcd

rules should be identically worded, so far as is appropriate.

‘Do you agree that the structure of the rules as drafted is

Do yoﬂ think that the draft rules arc easier to follow than

I the majority of cases, yes — although we do point out certain arcas of the

YCS, ah‘hough see response to qS

existing rules that have been moved over without substantial changes where |
there is an opportunity to make more wholesale changes and rectify issues with |
the current rules.

At present, on the policy level, the modernisation of the rules feels like a
missed opportunity (and as such we would question its use when the changes
will in the short term cause increased costs). The modernisation of the rules
needs to be more than predominantly reordering the rules and providing plain

English tweaks to the language. 5

Question = Question '
number
6. V
- out helpfui?
7,
clearer and more logical?
8.
the existing Rules?
9.
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Is the plainer, modern language used easy to understand?

Yes, but the majoril{éiéﬁthe current rules do not give rise to difficulty on the
plain English meaning. The plain English changes have not always been
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Question | Question ‘Comment -
number T
pay in rules 14.37 and 1438,
10. - Are there any examples where you believe that the | Yes. We have marked some of these up but as the review of the rules is an
. language used could be made simpler? extensive project we have not been able to comment on the detailed drafting
of each rule and have focussed on “big picture” points and issues that do not
work as currently drafted.
. Do you agree that the drafi rules improve consistency | Yes; care will also need 10 be taken 1o ensure consistency is retained across the
across insofvency procedures? three types of liquidation procedure.
2. - Do you have any suggestions as to how consistency could | Yes — see suggested drafting changes below.
- be further improved?
13. Do you agree that prescri We believe that there is merit in prescribed forms. This ensures that

on which that information must be provided will make it

. easier to use electronic forms of communication?

| appointments) and that all stakeholders are used to seeing information in the |
same way. For example, we consider that it is likely to be heipful for the court

information is not missed accidentally (which might later jeopardise

or the registrar of companies 1o see certain prescribed information presented in
the same way consistently. A prescribed form helps to achieve this. As such,
we would appreciate template forms which practitioners could use and which |
are provided by the Insolvency Service.

Prescribed forms also prevent a “battle of the forms™ arising where different !
practitioners use different ways of commusticating the prescribed content (such |
as plain English, different font size etc) — all of which can lead to confusion,
increased costs, and, worse, to appointments potentially becoming invalid
which is an outcome that the profession would wish to avoid.

We believe that a combination of providing optional prescribed forms as well ;
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| Question | Question
' number |

i
{

;
H
i

|

§

1 Comment.

practitioners to use prescribed forms in most cases — while retaining the |
flexibility that in some cases, for example a case such as Lehman, the
prescribed form may not be the best alternative and instead a different method
could be used (e.g. the claims portal) where the focus then lies on having
included the prescribed content.

¢ Do you find the write—out of the contents requirements in

| the rules to be helpful?

‘See ICprﬂSCthI3

What problems do you encounter with the delivery of
documents by post?

There does not seem to be a general provision about addresses for service. Rule

1.39 provides for postal delivery and we can see that this rules has been :
included to provide for (cheaper) second class service which would not be
permitted under the Civil Procedure Rules. We agree that this has merit.
However, that means that the cross reference 1o rule 2.8 of the CPR has got lost
so that there is no general reference to where documents should be sent (e.g.
registered office etc.). This should be included.

Do you agree with the estimated savings outlined?

We are unable to comment.

. Are you aware of any other savings or benefits associated

with removing the requirement for first class postal

tdelivery?

BK:23908233

Do youagfec{ha{ the technical changes listed should bc
- made? If not, please identify which change(s) you do not
- think should be made and explain why.

In general we do find it helpful to allow officeholders to make use of second |
ciass post. One point to note is however that second class post does not contain
a date stamp and some alternative mail providers do not include a date stamp

either.

Please sce our detailed comments in the table below

Page 8



Lo —a

Question

| Question
b
number = :

Comment ..

19, Do you agrénemfhat contributories should not be able to
| form part of liquidation committees? 1f not, what value do
- contributories bring to a committee?

Yes, we agree contributories should not form part of Jiquidation committees; in

practice, they are not usually appointed members anyway. However, aithough
references to contributories have been removed from the Rules, the Act still
refers to meetings of contributories being able to establish a committee ¢.g.
even if the creditors decided against it (i.e. so contributories can appoint
contributory members), and we are not clear how these inconsistencies are to
be resolved. Surely the contributories should not have a say in the appointment

of a creditors’ committee if they are not to be represented on it.  Also, while
‘creditors committees’ is the term now used throughout the Rules, ‘liquidation

committees” are still referred to in the Insolvency Act.

20. Do you have any other suggestions or comments on the
structure or content of the rules?

Electronic register of insolveney procedures

As the draft rules have the clear aim of making the Insolvency Rules more
user-friendly there is one suggestion that is not currently included in the draft
rules but that we wish to reiterate. There is, at present, no electronic register in
the UK where it is possible to find out conclusively and contemporaneously,
whether a company is in an insolvency process. The current procedure of
ringing the Central Winding Up Register is cumbersome and not suited for this
day and age. Users would be greatly assisted by an electronic register which
would be searchable. We note that there is a proposal on the current draft

revision to the EC Regulation on Insolvency Proceedings that would introduce
such a register and we would endorse this. Given the changes made to the rules

at his stage we consider that it would be beneficial to include a register at this
point — to prevent further wholesale changes at a later stage which are time-
consuming for insolvency professionals. See also our comments in Part 19 of
this draft rules.

3K:25908233
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Question

number

Lo

... Comment

BK:23908233

Statement of affairs / addresses tl]:'OngliO{it the draft rules

We believe that more thought should be given to respect creditors” rights to
have their persenal data protected. At present, a statement of affairs must
disclose the names and addresses of creditors and the amounts of their debt.
The statement of affairs is then sent to all creditors and filed with the court
and/or filed with the Registrar of Companies. While it is possible to apply to
the court for limited disclosure the test is very strict: if the officeholder thinks
that it would prejudice the conduct of the “administration or might reasonably

. be expected to fead fo violence against any person™. Thought should be given

how a proporfionate middie ground can be reached that preserves people’s data
while disclosing that clata only that is necessary for creditors. It is unclear to us
what the policy underpin is to disclose all creditors’ personal information. We
also query whether in light of the Human Rights Act 1998 and the Data
Protection Act 1998 (and, in particular, principie 7 in schedufe {) it is
necessary and proportionate 1o publish this information. We are concerned that
it feads te use and abuse by unauthorised persons.

For example, a de minimis threshold could be introduced so that only creditors
whose claim exceeds a certain amount would have their address and names
disclosed. Alternatively, it would be possible to anonymise names or at least
not include addresses. A different alternative is to include business addresses
only as a matter of course and include a requirement on the insolvency
practitioner to ask personal ereditors in his / her first communication to

creditors whether they would [ike their address to be public (for example, to |

allow claims trading). This would give individuals the ability to “opt in” to
have their details public but would protect those who do not wish this to
happen or who are more vulnerable.
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i
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Comment.

Administration Expenses

It would be useful if the Rules contained a provision creating a bar date for
expense claims, thus allowing the administrator to crystallise all outstanding
expenses, Al present, there is nothing to stop an expense creditor putting in his
claim after all funds have been distributed and the administrators paid. The
US Chapter 11 procedures provide an example of a procedure where notice is
given of various events, and if creditors don't object, they become bound, and
the investment bank special administration rules envisage a time bar. In Re
WW Realisation 1 Ltd (in administration) [2010] EWHC 3604 (Ch) the Court .
permitted Jandlords and local authorities 1o be time barred where they had been
given notice by the administrator of their potential claims but did not respond

. by aset deadline.

Exemption from property rates for period of administration

If the government were willing to waive the requirement for administrators to
pay rates while using a property, this may give various retail chains a better -
chance of survival if the administrators could keep the business going longer |
without rates liability.

FSMA

The draft rules do not fully reflect the roles that the FCA and PRA may have |
under Part XXIV (Insolvency) FSMA in respect of the insolvency of regulated !
companies, and it would be helpful for the relevant parts of the new rules to
flag more c¢iearly the need to comply with the insolvency provisions of FSMA,

PPage 1




PART B. COMMENTS ON THE DRAFTING OF THE INSOLVENCY RULES

New rule Derivation from existing

i rule in Insolvency Rule
- 1986 B

H

Comment

Part 1: Interpretation, time and rules.about documents

Chapter 1: Interpretation and Time

1.1

BK:25908233

Rule 1.1(2): This relates to insolvency proceedings which “are being proposed™. It is not clear what is

meant by this. Does this refer to the technical definition, e.g. when a CVA is proposed? A lender could
propose an insolvency process or directors could hold a board meeting to propose a process — is it intended
that the definition catches at this early a stage, especially in circumstances where third parties may not be
on notice (as, for example nothing would have been file with the court yet)?

| Rule 1.1(3)

o Definition of “centre of main interests”. Article 3(1) of the EC Regulation does not define COMI as
such. We would suggest an appropriate definition such as this: ““centre of main interests™ has the
meaning given to it by the EC Regulation” — this would then also capture case law issued by the
ECJ.

e Definition of “cstablishment”. We would suggest this: ““establishment” has the meaning given to it
by the EC Regulation”

e The definition of “office-holder” should include a nominee. This ties in with SIP 3 which states the
three different roles that an insolvency practitioner has in relation to a voluntary arrangement:
advisory, nominee and supervisor, This will also mean that rule 1.35(3) will apply to the nominee

_so that when be is required to deliver documents to “all the creditors™ he will need to do so only to
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New rule Derivation from existing | Comment.

rule in Insolvency Rule | - S

1986 ' L

those creditors of whose address he is aware, If the nominee is not included as officeholder,

individual provisions will need to be changed throughout.
e It is not clear to us when the definition of “non EC Regulation™ is applicable.

12and There are onlfféw definitions in Schedule 3. We wonder if the need for a special schedule could not be |
Schedule 3 avoided. For example, the definition of “business day” for the Rules is the same as that set out in section

Chapfer 7 'Ap'f)‘"li-cati011s' to the court

251 of the Act (save that it will apply to the entire Rules, not just the first group of parts to the Act). We
also query what the meaning is for those definitions that do not purport to have a separate meaning in the
Rules, see “the EC Regulation™.

1.34(a)(b)

73

This should read: “the section of the Act, the paré{graph of Scheduie Al or B 1 or the rule under which the |
. application is made” - to ensure that it does not just refer to a section in the Act but also to applications
| made under other parts of the insolvency legislation.

1.39(4)

Do alternative postal providers such as TNT, Fed Ex ete record the date on which a letter enters its postal
system or s it intended that postal delivery will only be possible for use with the Royal Mail and a delivery
by a courier company will qualify as personal delivery?

1.48(4)

Chapter 9 Inspection of documents, copies and provision of information

U 12A8

Insert “or so the rule reads: “In the case of 2 non-OR office holder the certificate must be given by(a) the
office-holder ; or (b) the office-holder’s solicitor; or (¢) a partner or an employee of either firm”.

BK:25908233

Page 13




‘Newrnle | Derivation from existing | Comment
rule in Insolvency Rule ; - o
| 1986
153 L o Rule 1.53{1)b): “Insolvent winding up” shoutd be replaced with “creditors’ voluntary winding up”. The

rule should therefore read: “This rule applies in the following proceedings — (a) administration; (b)
creditors” voluntary or compulsory winding up

Rule 1.53(2)a)(i): 1t should say “in a creditors’ voluntary or compulsory winding up” — to make clear that
the rule does not apply to MVLs

Part 2: Company voluntary arrangements =

“General comment as regards CV As: we believe that a definjtion of “CVA Proposal” would be helpful to avoid confusion in the body of the text between
the verb “proposing” and the defined legal term CVA proposal. This is especially acute in rule 2.23 (see comments below).

There is no cut-off date and time for the submission of proxies in a CVA. This is the case in the current rules and has not been amended in the new rules.
It would be very helpful if this point was addressed (see for example current rule 2.34 for administrations).

Chapter 3: Procedure fora CVA without a moratorium

2.2(1)(¢) C1LI(4) | We suggest that the proposal for a CVA must "(¢) explain why the creditors may be expected to agree with |
the CVA" because use of the words "are expected to agree” implies greater knowledge and wider |
consultation with the creditors generally than the existing rules. Under the existing version the CVA
proposal is required 1o state why it is "desirable, and give reasons why the company's creditors may be
expected to concur". This requires an explanation of why the proposal makes good business sense, but does
not go as far as to suggest that the creditors are expected to agree to it.

2203}k, 2.7, It would be clearer here to say "the pt‘”dﬁbsal is not made by an administrator or liqu"i'él”%t‘tor” (asstlin“i'ﬁé‘ﬁﬁt is
28 ete what is intended). Section | says that a proposal can be made by the directors, or an administrator or
liquidator, not the nominee. This conunent applies to rules 2.7 2.8 and elsewhere.
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2.13

i

Chapter 4: Procedure for a CVA with a moratorinm

‘Newrule | Derivation from existing | Comment
L rule in Insolvency Rule - :
1986 - o o

2.3(m) 13 "timing" — the use of the phrase "how long the CVA is expected to last" begs the question whether it is
referring to its proposed duration or its anticipated failure (given that a large proportion of CVAs fail). We
suggest retaining the existing language of "proposed duration" because this is more accurate.

2.4 | We note the comments in the explanatory statement that the l'cqﬂtrl'iféﬁ]ent for the p;"(')m[-)"f)ser to submit a notice
that a proposal is being made has been abolished. We agree with this approach.

2.9 1.8 " Rule 2.9(1): The text should read: -‘“‘“/-’:mpwér3011 {other than the nominee) who intends....” Given that

rule 2.9(2) deals with an application by the nominee.

Rule 2.9(2): The text should read: *“A nominee who intends to apply under that section to be
replaced must deliver a notice that such an application is being made to the proposer at least five |
business....” —to avoid confusion and to use consistent language.

BR:25908233

Rule 2.13(1): The statement of the cbmpany’s affairs under para'g'r'aph 7(1)(b) of Schedule Al must
be the same as the one under paragraph 6(1}. The rule should also make clear that this is the same
as is required under new rule 2.5.

Rule 2.13(3): The referent to rule 8(3)(b) is wrong. This should be rule 2.12(3).

Rule 2.16(3): Subsection (d) refers to “the creditors of the company™. If the nominee is included as
officeholder (see comments in definition section), this should bc amended to read “all the
creditors”. If the nominee is not included as officeholder, this needs to be amended to read “all the
creditors of the company of which the nominee is aware and whose address the nominee has”.
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New rule Derivation from existing

rule in Insolvency Rule
1986 o

Comment

219and 220 | 1.45 and 1.40

| These refer to the replacement of a nominee by the court (rule 2.19) and make reference to where the
appointment is not by the court (rule 2.20). There are however no provisions on how a nominee could be |
replaced outside of the court. Are there any circumstances where this can be the case and if so, where are
they set out? If not, then the reference in rule 2.20 should be deleted.

2.20(2) i

To be clear, this should read “The notice required by 5115-.-9"5(':{'1&{(1 ¥?

' ChapterS Consideration of the p‘l-"é"[;bsals by

the company members and creditors

PJ

222(1) Partallyrule 1.9

If the nominee is not made an officeholder (see our comments in the definition section), then the reference

to “creditors™ needs to be amended 1o read all the creditors of the company of which the nominee is aware
and whose address the nominee has”.

section), then the reference to “all creditors” needs to be amended to read ail the creditors of the
company of which the nominee is aware and whose address the nominee has™.

e There is an inconsistency between rule 2.22 - which requires the nominee to send the proposals to
all the company’s members (no qualification) and rule 2.23 which requires him to send the
documents only to those people who, to the nominee’s best belief, are members. This is also the
case in rule 2.25 — which picks up the best belief qualification. The sections should be consistent
and there is no reason why the nominee should not send the document to all members (relying on
the shareholder register).

o Rule 2.23(2)(d): If there is no definition of “CVA Proposal” (see our general remarks) then we
would like to rephrase this to make it clearer; “state how any suggestions by those entitled to vote |

BK.25908233

Page 16




‘Newrule | Derivation from existing | Comment
rule ‘in Insolvency Rule | - - - 2

for modifications to the proposalsmagl? be made, and how the nomince imfends to deal with
suggestions for modifications™. This will avoid the use of the defined legal term “proposal” and the
verb “proposing”.

2.24(2) The nominee should have regard to the convenience of those invited to attend when fixing the venue and
time for a meeting. It would still be more flexible than the existing 10am to 4pm, but would not seem an
unreasonable limitation on the nominee. Otherwise nominees could unreasonably fix meetings at times
| difficult for some to reach even if the venue is quite centrally located. e

2.25 1.48,1.12,1.11, 1,16 See the comment to rule 2.23(1): there is an inconsistency between the information that must be sent to all
members and only those persons who to the best of the nominee’s belief, are members, '

2.26 It is not clear to us the purpose of this provision or whether it is necessary at all. Section 5(2)(b)(ii) ensures
the CVA is binding on creditors even if they did not have notice of it. There is no equivalent of this
proposed new rule in the existing rules. The only relevant difference in the new rules is that they
contemplate CVA approval by correspondence. It is not obvious that this change would require such a
. provision as the proposed 12.26, We would prefer that it was deleted because its purpose is unclear and it
- could have wider unintended significance. For example, if it is intended to be confined to CVAs we
recommend that this is made clear by reference to “this part of the Rules”™ and that the word “proposal™ is
modified to “CVA proposal”. Otherwise items such as an administrator’s statement of proposals could be
covered here, too.

228(2) A The way that this rule is cuuenilydidﬂcd implies that if the chairman and one other creditor “i'érmpresent, the
chairman still needs to wait for 15 minutes. This does not make sense to us. Instead, we recommend that the
section is drafted this way: “The start of a creditors’ meeting must be delayed for at least 15 minutes if — {a)

£

the quorum consists orly of the chair and....”.

---------- This rule should make reference to rule 1.4 to ciaf'ify that creditors’ proxies and corpoi’éi‘thé representativésw”
will be permitted to attend the meetings.

ST
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Derivation from existing
rule in Insolvency Rule

Comment g

¢ For clarity, this shouid read “Rule 2.33(1) is subj(,clto .

Rule 2.34 (1) We note the comments in the explanatory memorandum. However, we do not believe

that the distinction between “entitlement to vote” and “casting of votes™ is clear and there is
contradiction in the drafl rules (e.g. see rule 2.35(4). We would suggest that this is reworded. What
the rule is aimed at is to make a distinction as to who is entitled 1o vote and how votes are
calculated. For example, a wholly secured creditor is entitled to vote but his vole would be
calculated at nil. We would suggest to redraft as follows: “For the purposes of section 5(2) and

paragraph 37(2) of Schedule Al, every creditor, secured or unsecured, is entitled to vote in respect

of the debt due from the company but the calculation of the creditor’s vote is determined by these
Rules.”

Rule 2.34(2Y; Claims must be delivered to the nominee before the meeting. There is however no

provision in the current or the draft rules as to what the content of such claim needs to be. It would

be helpful to set this out — even if the reference is that a claim needs to have the same details as a

proof of debt. We also suggest that in the claim a creditor needs to represent whether or not he is
connected to the company. This will enable the Chairman to take the decision on how votes are |

counted with much greater ease.

BK:25908233

1986
2.33(2) 120and 1.53
234 1.17,1.49,1.52,1.19
235

Rule 2.35(2): We believe that this is currently confusing and would suggest to redraft as follows: |

“A creditor may vote in respect of a debt for an unliquidated amount or of an unascertained or
contingent amount”.

Rule 2.35(3). The reference to “such a debt™ should be tightened: “... a debt in rule 2.35(2)”,
alternatively 2.35(2) and 2.35(3) could be merged into one sub-rule.

Rule 2.35(4): We would rephrase: “The vote of a creditor whose claim is wholly secured is |
caleulated at zero.” This solves the contradiction between rule 2.34 (the secured creditor is entitled |
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‘Newrule | Derivation from existing | Comment.
rule in Insolvency Rule
1986
to vote) but makes clear that his vote will have a zero value,
Rule 2.35(5); We would rephrase: “The vote of a creditor whose claim is partly secured is
calculated by ascribing a zero value to that part of the creditor’s ¢laim which is secured.”

236 1.17A, 1.50 "o Rule 236(1): This rule includes the distinction of being “entitled to vote” and “casting” a vote. We
do not believe that this is hefpful. This rule should deal with entitlement to vote only — not with the |
calculation of votes. A fully secured creditor’s claim would accordingly not be rejected but would
be admitted at the value of nil,

It could be reworded as follows: “The nominee or the appeinted person must ascertain both
entitlement to vote and how the creditor’s vote is to be calculated.”

Rule 2.36(2): This again includes the concept of casting a vote. We would rephrase as follows: “...,
the nominee or appointed person must mark it as objected to and allow the creditor to vote in
respect of the debt....”

237 1.19,1.52 Rule 2.37(1): This should start ‘Subjcct topaidg!aph(2),aaesolmlon o

Rule 2.37(4): This test — expressed as it is in a double negative — is not helpful (and has not been
helpful in practice). It would be much preferable if the test could be expressed in a positive way. It
is also not clear what the term "qualifying" adds, or whether the bracketed words "{whether or not
actually cast)" are really necessary, In any event it creates a complex test to understand and would
greatly benefit from simplification. For example would the following wording achieve the desired
result and be easier to understand: "A resolution is not passed unless those whose votes are
admitted for voting in accordance with rule 2.36 and who vote for it include at least half in value of
the unconnected admitted votes."?
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‘Newrule | Derivation from existing | Comment
rule in Insolvency Rule ;, -
1986 o

o As regards the Chairman’s power to decide who is a connected creditor, it would be helpful if the
Insolvency Rules expressly provided the Chairman with the power to ask a creditor for further
information as to whether he is connected. The statement of affairs must include information about
debts with connected creditors (rule 2.5) but there is not otherwise an obligation to state this. See
our comments to rule 2.34. We believe that it would be helpful to set out the standard contents of a
claim and include a representation whether or not the creditor is connected. We also believe that
there should be an express provision in the rules that would allow the nominee to cail on the
creditor for further information about the claim. In particular (but not limited to), whether a creditor
is connected.

e Rule 2.37(6): We are not sure what the reference “or otherwise in accordance with these Rules”
refers to. We would prefer to see a clear reference in this rule that the reference fo connected party
is a reference to sections 249 and 435.

239(6) 24 CVA is not defined — see our comments at the start of the CVA section of this table.

“General comment: Why is it ncccssalytohdved sepa:'ate‘gﬁapler in the CVA section dealing with proxies? Oughithese not to be dealt with in one place
for all insolvency processes, for exampte in the section on meetings? We believe that this chapter could be generalised and have wider application.

243 There is no guideline in the Rules as to how long a nominee musttetamp]omcsIlusnsptesumab!yd
relatively long time to allow a creditor who did not have notice of the CVA meeting to challenge the CVA

. but it would be useful to have a long stop date.

|
i
i
H
i
H
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 Chapter 7 ( remote attendance at meetings) and Chapter 8 (company meetings)

2.50(6)

Chapter 9: Action following approval of CVA

General comment: why do these chapters form part of the CVA part and cannot be dealt with for all meetings in a general place (with relevant adaptations
to cater for CVAs)?

1t would be helpful to have a deadline for the request, for example “as soon as reasonably practicable but in
_any event no later than 4.00 pm on the business day following”.

Where the notice has aheady been filed with the court or the registrar of compamcsdnotmcofthechangc
should be delivered to these too.

2.52(2) and (3) |

2.56 and 2.57

O

R N comfortably in Chapter 57
2.58(a)

These provisions come under the chapter heading of "Action following approval of CVA" but the
appointment of an alternative 1P as a supervisor and his providing confirmation of his qualifications and
consent to act would normally precede the resolution approving the CVA. They might sit more

The fees should be dglcedwﬂhlhccompany only"(ﬁot with the pI'O;)OSIé-I-'}. 'I"hemé-(")'h-i'}:-)éhyﬁ/i-i'l“'t'heﬁ act bythc '
directors, the administrator the liquidator, as appropriate. It would not be appropriate for the directors in
their personal capacity to agree the fees — hence we do not believe the reference to “proposer”™ is correct as

| this could capture the directors.

It would be helpful to include a long stop date for the retention of documents and of the Secretary of State's
power to require the production and inspection of documents.

The reference to rule 2.29(4)(c) is wrong and should be to 1uie246(4)(c)

‘Part 3: Administration (Freshfields with input from CMS Cameron McKenna, Slaughter and May and Clifford Chance)

BK:25908233
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2.33

23 & Form 2.2B

- Proposed administrator’s statement and consent (o act

Interpretation for Part 3 - pre-administration costs

e The definition of “pre-administration costs™ is the same as in the current rules. However, it would
be helpful to have a little more clarity on this. It appears that the costs covered are only those of a
qualified insolvency practitioner, not of legal advisers [or the company itself?]. The words “with a
view to its doing so” are vague and it is not clear at what point costs could be classified as being
pre-administration costs, we assume that costs incurred prior to the filing of a notice of intention to
appoint has been filed are intended to be covered given the large amount of work that is often
carried out before that point? Also, there is overlap with existing rule 2.67(1)(c) on administration
expenses which ailow the costs of the application to be part of the administration expenses (and
therefore these would not fall to be part of pre-administration costs). Clarity here would be
welcome.

¢ Regarding the removal of requirement in existing rule 2.3(5)(b). We note the point made in the
explanatory statement to the Insolvency Rules that ethical guidance exists to regulate whether
appointments are taken where there has been a prior professional relationship. However, we believe
that it would be useful to retain this requirement to further focus the mind of a prospective
administrator on any such prior professional relationship prior to taking on an appointment. This
would also be in keeping with the increased transparency to creditors in the administration process,
especially in the context of pre-pack administrations.

e Rule 3.2(1) — while the administrator’s [P number and regulatory body are to be included, there is
no reference to including his/ her name in the consent to act. This should be added.

33

12A56(1)

BK:23908233

The new rule is not explicit in that the appointor should be satisfied before tl}gwéﬁ;ﬁéihtnwm that the
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administrator has adequate security.

Administration application

¢ Rule (1)(v)(bb) — we agree with the explanatory statement that we cannot identify why companies
Jimited by guarantee should not be included.

o Rule 3.4(1)c)ii)aa) — following cases such as Re Fronfsouth (Witham) Lid (In Administration)
[2011] EWHC 1668 (Ch) it would be helpful to have clarity that certain references in the Act and
the Rules to “the company” permit shareholders to effect administration appointments (both by
applying to court and using the out-of-court method) and on what, if any, formalities would need to
be complied with for sueh an appointment.

e Rule 3.4(1)(c)Xi(bb) — following cases such as Minmar (929} Lid v Khalatschi {20117 EWHC
1159 (Ch) it would be helpful if the Rules could clarify that directors can decide to seck the
appointment of an administrator using the court or out-of-court method cither informally, if |
unanimous, but otherwise by a formal decision of the majority at a properly convened board
meeting,

e Rule 3.4(1)c)ii)(ee) add “qualifying™ before floating.

e Rule 3.4(1)c)iv) — while this wording is contained in the current prescribed form, it would be
helpful 1o have clarity as 1o what is meant by “financial limit”, If this means the “secured amount”
then it would be helpful to state this. It would also make sense to include the date on which the
charge was created. This information is required by the form prescribed to register a charge
(MRO1).
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“nominal™ capital? We assume that this means the issued share capital but please confirm.
35 22&24 | Witness statement in support of administration application
; Rule 3.5(3)e) - we note the request in the explanatory notes to comment on whether it would make sense to
treat the paragraph 100 statement in a consistent fashion across all different methods of appointment. We
agree that this is desirable and that it makes sense to include the statement in the respective appointment
document (i.e. the witness statement and the cousrt order, or the notice of appointment for out of court
appointments).
37(3) 26 Service of application
We understand the combination of rule 3.4(3)(a) and rule 3.7(3)(e) to mean that where the administration
- application is being made by the directors there will be no need to serve it on the company. Please confirm
if this is not the case. If this is the case, for consistency the company should also not be one of the
prescribed persens who need to receive notice of the directors’ intention to appoint in an out of court
appeintment by directors (see our comments to rule 3.22).
39 25 " Rule 3.9(a) - the words “(or in Wales)” are duplicated.
3.10 2.10 Intervention by holder of qualifving floating charge
Rule 3.10(1)(a) should refer to the “written” consent of the qualifying floating charge holder.
3.12 CForm24B,rle213  The order

e The numbering has gone wrong. There are no subsections 1, 2 and 3 but there is subsection (4).
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e Rule 3.12 (d) - the administration order is required to state the “postal address” of the applicant.
This is however not required in rule 3.4 (the application) so the court will not know this. In any
event, the requirement should be for the address for service as this is required to be included by rule
3.4.

e Rule 3.12 (f) - the words “consideration of” the evidence are more accurate than “reading” as often
evidence is no longer read out in court.

e Rule 3.12(j) ~ the words “as defined in Article 3 of the EC Regulation” are not required as main,
secondary or territorial proceedings are defined.

e Rule 3.12(k) and (4)~ in accordance with para 13(2) Sch B, an administration order takes effect at
a time appointed by the order or where no time is appointed by the order, when the order is made.
The new language in (4) cuts across this by stating that the appointment takes effect “from the date
of the order”. It would be helpful if this language could be removed so that there is no doubt that
an administration order can take effect at the time the order is made or at an appointed time before
or after the order is made (see e.g. Re G-Tech Construcition Lid [2007] B.P.LR. 1275).

¢ Rule 3.12(4) - there is a new requirement for the court to deliver a sealed copy of the order directly
to the administrator. However, under rule 3.14(2) the applicant must also deliver a sealed copy to
the administrator (as is currently the case). It docs not seem necessary that a sealed copy is
delivered to the administrator by the applicant and the court directly.

Notice of administration order

See comment at rule 3,12 above,
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2.15 and Form 2.5B

Notice of intention to appoint

Ruie 3.15(1) — we suggest that this rule should apply in all cases where notice is given under
paragraph 15(1)(a) Sch B1 to a prior qualifying floating chargeholder i.e. not only where a notice of
intention to appoint is filed with the court. We note that at present, there is no prescribed form for
notifying a holder of a prior qualifying floating chargeholder unless it is to be filed with the court
under paragraph 44 in order to obtain a moratorium, in which case form 2.5B must be used. It
would be helpful to prescribe the content of the notice — regardless of whether it is then filed with
the court to ensure that the holder of a prior quaiifying floating charge obtains all relevant
information. If this approach is adopted, the words “and files a copy....” in rule 3.15(1) should be
deleted.

Rule 3.15(2) - the words “filed with the court” should be deleted if the approach suggested above is
adopted.

Rule 3.15(2)(¢)(v) - See our comments for rule 3.4 as regards the “financial limit” and that the date
of creation of the charge should be included.

Rule 3.15(2)(d) - the notice should be authenticated by the appointor (or his solicitors) — not the
applicant as this is not a court application.

Rule 3.15(3) - the filing of the notice of intention at court under paragraph 44 must be done “at the
same time” as notice is given to the prior qualifying floating charge holder. This is the same
requirement as in current rule 2.15 but it is not practical to do these things simultaneously. It would
make more sense for the notice of intention to be delivered to the qualifying floating charge holder
and then filed at the court at the same time “or as soon as reasonably practicable thercafter”.

_Rule 3.15(4) is not clear. Existing rule 2.15(3) specifies that the notice of intention must be
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“served” and that the provisions for service that apply to a court administration application apply
equally to such a notice. However, in the new rules “service” means (i) for court documents,
service in accordance with Chapter 5 of Part 12; and (ii) for other documents, service in accordance
with Part 6 of the CPR with such modifications as the court may direct. The provisions of Part 12,
Chapter 5 enly apply to “court documents™ which includes administration applications but not a
notice of intention. Is the intention that the rules of service for an administration application differ
to those for a notice of intention to appoint? It would also be helpful to cross refer to this part in
rule 3.15(4).

Forms 2.2 and 2.6B and

rule 2.16

Notice of appointment

e Rule 3.16(1)c)(iv) - should refer to “a copy of each administrator’s consent to act” as each
administrator has to provide this. We note the explanatory statement and the reference to the
Interpretation Act 1975 but we would prefer that it is clear that each administrator will need to
consent to their appointment.

e Rule 3.16(1)(e)}vi) ~ see our comments on rule 3.4 as to “financiaf limit” and that the date of |
creation of the charge should be included.

* Rule 3.16(1)c)(vii)(aa) — should state that *that two business days have elapsed from the date when
the notice was given to the prior floating charge holder (or the latest date on which notice was
given, if more than one).” The obligation under para. 15(1) of Schedule B1 is that the qualifying
floating charge holder is given two business days notice — not the court. The current drafling makes
sense if the filing at court has to be at the same time but this is not practical (see our comments at
rule 3.15 above) and the rule should in any event reflect the obligation in para 15(1) Sch B1. See
also our comments on timing as regards rule 3.15 above.

» Rule 3.16(1)(c)(vii)(bb) — there is no reference here to the requirement that at least two business
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days must have lapsed since the holder of a prior floating charge holder was given notice. This
needs to be added.
Rule 3.16(1)(c)(vi)(ce)- it should be made clear that the holder of a floating charge should consent
i writing. See also comments below at rule 3.17.
Rude 3.16(1)(c)(vii}{dd) - it should be made clear that the holder of a floating charge should consent
in writing. See also comments befow at rufe 3.17.
3.17 206y —(H &2.17 L F iling nofnoffce with the cowrt
Rule 3.17(1)(&) — this should refer to each administrator’s consent to act.
Rule 3.17(1)(b)(i1) — this should refer to the weitten consent of each prior qualifying floating charge
holder. The existing rules (rule 2.16(5) set out what the QFHC’s consent should include where he
chooses not to indicate his consent on form 2.5B — these were helpful so it would be good if they
could be retained.
3.19 2.19  Appointment taking place outside court hours  procedure

Rule 3.19(5) — it would make sense to require the appointor to retain not only the hard copy of the
ematl but also any attachments that were appended to the email.

Rule 3.19(6) — this language, i.e. giving notice of notice, is not clear (the existing rules are ciearer).
We suggest that “the appointor must deliver a copy of the faxed or emailed notice of appointment
together with the fax transmission report or email to the administrator as soon as reasonably
practicable™.
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e Raule 3.19(7) — the requirement that the notice of appointment be delivered to “the court specified in
the notice as the court having jurisdiction in the case™ does not at present work as the notice is not
required to contain a reference to the relevant court (cf. an administration application where this
will be required, see rule 1.34).

¢  Rule 3.19(8)(c) - the cross reference should be to rule 3.20( D{c)(wi){bb),(cc) or (dd).

320 2.19 Appéfii}}'ﬁé}rt taking pface ouiside of court hours: content of notice

* Rule 3.20(1) - this should refer to rule 3.19 instead of the “preceding rule” to be clear.

o Rule 3.20(1)(c)(vi) — see comments 1o rule 3.16 above,

e There is no requirement for this notice to be authenticated — we assume that this is because a !
statutory declaration is required. Please confirm.

1322 220 (1), (2), 222 and . e Rule 3.22(2)(b) - see our comments above at rule 3.4 about pﬁwiding clarity as to what constitutes
Form 2,83 = a valid decision of the directors and a record of that.
e Rule 3.22(3) - as drafted, notice to certain prescribed persons, such as the company and the

supervisor of a CVA need only be given where there is a qualifying floating chargeholder. While
this goes someway to minimising the risk that an appointment will be invalidated by reason only of
a failure to notify a prescribed person (often the company itseif) (see Minmar and subsequent cases
conceptuaily we do not agree that it makes sense to determine whether such persons receive notice

of an intended appointment on the basis of whether there is a qualifying floating chargeholder. {We
would suggest that a copy of the notice of intention to appoint should always be given to certain |

prescribed persons, such as enforcement officers, CVA supervisors.
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We would further suggest that it is not necessary to include the company (where the appointment is
made by the directors) in the list of prescribed persons (in rule 3.22(3)(d)). Given that the notice is
served on the company’s registered address (and not on the shareholders) it is hard to see what this
notice in fact achieves as the directors will be well aware of the situation. This would also be
consistent with our suggestion that the company does not have to be notified of an application for a
court appointment (see our comments on rule 3.7, above).

We would however wish to ensure that the rules make it clear that the prescribed persons (such as a
CVA supervisor) do not need to be given 5 business days notice (the words “in the same terms”
could perhaps be construed as requiring this). Instead, they should be notified but: (i) where there
is a qualifying floating charge holder, the appointor should be able to proceed to appointment as
soon as the five business days have elapsed or sooner where the qualifying floating chargeholder
has consented in writing: (ii) where there is no qualifying floating charge holder, the appointor
should be able to proceed to appointment immediately. See the drafting suggested by the Financial |
Markets Law Committee (Appointment of Administrators by Companies and Directors, Issue 173) |
as to the notice being given for information purposes only and not subject to a minimum notice
requirement.

We would therefore suggest that the rules should be amended so that rule 3.22, 3.23 and 3.24 are
used where there is a qualifying floating charge holder and/or or an enforcement officer and/or
person who has distrained and/or or CVA supervisor. Where there is no such person, rule 3.25
should apply. It is otherwise hard to see when rule 3.25 applies (a shareholder appointment seems

the only circumstance and these are rare . é

The statutory declaration should be required by the rule on prescribed content (see the qualifying :
floating charge holder application) for ease and consistency.
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323 2.21 & Form 2.8B Accompanying statutory declaration: Sce our final comment on rule 3.22, above.
3.24 2.23 7 Form 2.9 Notice of appointment after notice of iniention 1o appoiit
e Rule 3.24(1) - should be amended to read “(where one or meore notices of intention to appoint have
been given™)
o Rule 3.24(1)a) - the notice should be headed “Notice of appointment of an administrator by
company or director(s) ...”
o Rule 3.24(1)(c)(iii) — this should refer to the consent of each administrator
o Rule 3.24(1)(x) — this should refer 1o the fact that the company has or the directors have, as the case
may be, “given notice of their intention to appoint” in accordance with paragraph 26 of Schedule
B1..."
e The notice is not required to be authenticated — is this because a statutory declaration is required?
325 2.23 and Form 2.10 - Notice of appointment without prior notice of imtention to appoint

e Rule 3.25(1) - the notice of intention should be headed “Notice of appointment of an administrator
by company or director(s) ...”

o Rule 3.25(1)xi)}bb) — see our comments are regards “record of the decision” of the directors at rule
3.4, above.

e The notice is not required to be authenticated — is this because a statutory declaration is required?
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3.26 2.26 Notice of appoiniment. filing with the court
o Rule 3.26(1)(b) - should refer to the written consent
¢ Rule 3.26(3) - should refer to “the appointor™ rather than the company or the directors
s Rule 3.26(4) - should refer to “the appointor” rather than the company or the directors

3.28 2.28(2) . The heading of section 235 is “duty to cooﬁéﬁrﬁféw\;i‘{l‘iubfﬂce-ﬁBlder”

329 Form214B e Rule "&3.29(2)‘(5): see our comments genct-:;f-l& and as regards CVAs. Is it ploponxonate and !
necessary to include the address of each creditor in the statement of affairs which subsequently is a
public document?

334 233 o  The proposal should also identify the comh;;émy.

o Rule 3.34(1)g): see above: is a full list of creditors with addresses proportionate and necessary and
have data protection issues been considered? The list of company creditors shouid be qualified by
“of whom, based on the information available at the date of the statement of proposais. the
administrator is aware™. *

e Rule 3.34(1)g)ii)bb) — we would prefer that this says that the administrators believe, based on
information available at the date of the statement of preposals, that the list is less than full.

e Rule 3.34(1)(k) — the reasons for the belief that the proceedings are main, secondary, territorial or
iton EC proceedings should also be stated
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3.36 233 e  Rule 3.36(1)b) — this drafting does not work. It could be fixed by specifying that current rule
3.36(1)b) is in fact part of rule 3.36(1)(a) as new rule 3.36(1)a)(iii). The rule would thus read:
“(...} (a) deliver a notice of the extension containing the standard contents to: (i) every creditor of
the company, (i) every member of the company of whose address the administrator is aware; and
(iii) the registrar of companies”™.
e Rule 3.36(3) — is there a reason why the administrator should not also comply with paragraph
(D(a)(i) if a notice pursuant to rule 3.36(4) is published? {Is there a general provision allowing
notice to creditors by advertisement?)
e Rule 3.36(4)a) — it would be clearer to use the wording in the previous rules “advertised in such
manner as the administrator thinks fit” rather than “be published by advertisement” which is vague
o Rule 3.36(4)c)() ~ this should say “request in writing”, not “write for”. Writing could be defined
as including requests via electronic means.
3.37 Ncw As a geh'errral point, we reiterate our comments made in o ‘-'-l-:ésponsc to lh(,RedTape (fh'd‘lﬁi'enge in relation

I3K:25908233

to whether it is appropriate at all to use "deemed consent”" in the context of the approval of the
administrators' proposals. In this respect, the creditor democracy provided by the creditors' meeting process
is vital to ensuring that creditor views are at least heard. For this reason, we would prefer that creditor
approval, in writing is obtained the same way as present.

If changes are to be made , notwithstanding our reservation expressed above, then we have the following
comments to make on the current draft Rule:

e Rule 3.37(2) this is a repeat of rule 3.37(3)e). The sentence should stop after “must be
accompanied by a notice to the creditors™,
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s Rule 3.37(3)}e) — the proposals should be adopted not “on that date” but “on or after the deadline”.

* Rule 3.37(5) — again, the proposals should be approved on or after the deadline, not “on that date”.

e Rule 3.37(6) ~the text should read “where the administrator has received objections from 10% or
more of the creditors by number or by value by or before the deadline...”

o Rule 3.37(8) — we would prefer that this subsection is deleted as it is clear that this will be an
expense and other rules (rule 3.49) deal with the expense regime). However, if it is retained, then it
should be made clear that the costs of correspondence are also an expense of the administration.

3.38 New e Rule 3.38(1)c) this should be qualiﬁewc!by “the creditors of whom, based on the information
available at the date the statement of proposals or statement of revised proposals is deemed
approved, the administrator is aware”.

3.39 246 e Rules 3.39(2) and 3.39(4) — it should be a requirement that the administrator file / deliver a copy of
the result of the meeting at the same time as they file / deliver a copy of the statement of proposals

£ 3.40 e Rule 3.40(1) starts with “where paragraph 54 of Schedule B1 applies”. Paragraph 54 refers to a

statement of proposals that has been approved “at an initial creditors’ meeting”. It is therefore not
clear whether it is possible to revise a statement of proposals that has been approved by
correspondence (the same is true for the current version of the rules where it is not clear whether it |
is possible to revise statements of proposals which were deemed approved without a meeting). It
would be helpful if this was clarified.

¢ The proposal should also identify the company.

_* Rule 3.40(1) - the statement of the proposed revisions is sent to “creditors and members”. It would
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that this is only sent to those creditors of whose address the administrator is aware.

Rule 3.40(2) - it is unclear why this refers to a “copy” being sent to the registrar of companies
given that the notice is not authenticated and it will the same document that is sent to the creditors
and members. For practical purposes it would be desirable if the Rules only refer to a “copy” where
this is truly a copy of an authenticated document.

Rule 3.40(4)(a) — it would be clearer to use the wording in the previous rules “advertised in such
manner as the administrator thinks fit” rather than “be published by advertisement”™ which is vague

Rule 3.40(4)(c) — this should read “request in writing” not “write for’” — see our comments at rule
3.36

Rule 3.41(2) and 3.41(4) - it should be a requirement that the administrators file / deliver a capy of |
the result of the meeting at the same time as they file / deliver a copy of the statement of proposals

3.42 233A

See our general comments on disclosure in answer to Question 20 above and whether the threshold

for limited disclosure is disproportionally high and not necessarily aligned with data protection

issues.

‘

Rule 3.43(2) — should this specifically say “as otherwise required by paragraph 49(4) or rule 3.387

Rule 3.43(4) — should a copy of the order also be delivered to the creditors and members?

345 - 230()9)

BR:25908233

Rule 3.45(3) this should be qualified by * the creditors of whom, based on the information available

at the date of the rescission or amendment of order for limited disclosure, the administrator is
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aware™.
3.46 2.30(1), 2.33(6)-(8) Rule 3.46(4)(c) — should this say “:'equééi in writing” rather than “write for” - see our comments at
rule 3.36
3.47 2.66 Rule 3.47(1) should be réphrased as follows: “This rule Vapplrirés where the administrator applies to
the couwrt under paragraph 71 or 72 of Schedule B2 for authority to dispose of: a) property which is
subject to a security other than a floating charge: or b) goods in the possession of the company
under a hire purchase agreement.” This is neccssary because goods in the company’s possession
that are subject to a hire purchase agreement are not, strictly speaking, “property” of the company.
3.49 2.67 It would be helpful to clarify the position in relation to amounts which are payable in advance e.g.

rents. Given the decision in Goldacre (Offices) Lid v Nortel Networks UK Lid (in administration)
[2009] EWHC 3389 (Ch), it is a matter which will otherwise need to be decided by the courts, The
rules could for, example clarify that: (i) rent is paid as an expense on a daily rate, based on
the period during which the administrator uses the property (for example, a definition of
“using the property” based on the coneept of occupying the property for the purposes of the
administration might assist - this may mitigate the need for the current practice of
appointments being timed to oceur after quarter days); (i) rent, service charge and other
periodic charges would be paid as an expense, but not all sums falling due, such as end of
lease restatement obligations; (iil) damage to the property caused by or “under the watch”
of the administrator may rank as an expense.

It would alse be helpful to clarify what type of liabilities under a (non-empioyment) contract |
‘adopted' by the administrator can constitute an expense of the administration. A similar reasoning
to that set out above in relation to property regarding rent, service charge and periodic charges in |
comparison to end-of-lease obligations, applies to contracts more generaily, For example, it would :
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~ (b) liabilities incurred by the administrator (whether on their own behalf or as agent of the

be useful to clarify whether liabilities such as significant carly termination liabilities in an 'adopted'
contract constitute expenses of the administration.

This is a restatement of the existing rule 2.67. As a matter of principle, we believe that a re-write of
this rule would be highly desirable for the following reasons:

o There is an unfortunate interaction between paragraph 99 of Schedule B1 and the rule
(current rule 2.67) which would be good to clarify.

o It is unciear what “expenses properly incurred” are versus “necessary disbursements”.

We believe that this rule should be revised following Re Nortel Companies [2013] UKSC 52 to
make clear that the “mere fuct that an event occurs during the administration of a company which a
statute provides gives rise (o a debt on the part of the company camiot, of itself, be enough fo
render payment of the debi an expense of the administration. It would be a debt payable “during
the period of " the administration but it would not be “part of " the administration.” [Para. 106]. We
have provided some suggested drafting in this regard:

[(1) The expenses of the administration are payabie in the following order of priority (subject to an
order of the court under paragraph (3)):

(a) sums payable in respect of debts or liabilities arising out of contracts entered into by the
administrator whether on their own behalf or as agent of the company, including a liability arising |
under a contract of employment which was adopted by the administrator under paragraph 99(5) of |
Schedule B1;
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company) in performing his functions in the administration of the company;
(c) the cost of any security provided by the administrator in accordance with the Act or the Rules;

(d) where an administration order was made, the costs of the applicant and any person appearing
on the hearing of the application;

(¢) where the administrator was appointed otherwise than by order of the court;

(i) any costs and expenses of the appointor in connection with the making of the
appointment; and

(i) the costs and expenses incurred by any other person in giving notice of infention to
appoint an administrator;

(f} any amount payable to a person employed or authorised, under Chapter 5 of this Part of the
Rules, to assist in the preparation of a statement of affairs or statement of concurrence:

() any allowance made by order of the court towards costs on an application for release from the
obligation to submit a statement of affairs or statement of concurrence;

(h) any expenses incurred by members of the creditors' committee or their representatives and |

allowed for by the administrator under [Rule 2.63] but not including any payment of corporation
tax in circumstances referred to in sub-paragraph (k) below),

(i) the remuneration of any person who has been employed by the administrator to perform any
services for the company in administration, as required or authorised under the Act or the Rufes;

i) the administrator's own remuneration (the basis of which has been fixed under Chapter 11 of this
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Part of the Rules) and unpaid pre-administration costs approved under [Rule 2.67A];M

(k) the amount of any corporation tax on chargeable gains accruing on the realisation of any asset
of the company during the period of the administration (without regard to whether the realisation is
cffected by the administrator, a secured creditor, or a receiver or manager appointed to deal with a
security).

(2) Liabilities arising during the period of the administration are only an expense of the
administration if they fall within paragraph (1) above and do not rank as expenses merely because
they fell due in the administration period.

(3) The administrator may agree with any creditor that liabilities arising under a contract,
or parts thereof, (not being a contract of employment) with that creditor will not rank as an
expense under paragraph (1) of this Rule,

(4) Where the assets of the company in administration are or, in the administrator’s opinion may
be, insufficient to satisfy the expenses set out in paragraph (1), the administrator may apply to the

court to vary the order of payment in such order of priority as the court thinks just.

(5) For the purposes of paragraph 99(3) of Schedule B1, the former administrator's remuneration
and expenses shall comprise all those items set out in paragraph (1) of this Rule.”

Rule 3.49(2) this should make clear that it is only the liabilities in subsection (1)

Rule 3.50(4) — it should be clear that the administrators must deliver notice of the meeting fo the
creditors’ committee or creditors,

_Rule 3.50(6) — this needs to say “where there is a creditors committee™. It would also be clearer if
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that it is not members of the company.

Rule 3.50(7) — is there a reason why creditors can nominate one or more of their number to appear
or to be represented but cannot be heard on the application (see rule 3.50(6))

2110
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from the original proposals™ in keeping with the current wording as there may be instances where |
minor deviations have been made.

how that notice should be given. For example, there may be issues around locating directors and
addresses for service. If the administrator is to incur personal liability for failure to comply, the |
scope of this duty should be made clear. It is also important to note that only if the first statutory |
objective of administration is achieved will control of the company pass back to the directors;
where (far more commonly) the second or third objective is achieved, the directors will not regain
control of the company and so will not necessarily require notice of the administration’s end.

Rule 3.53(4) - consideration should be given as to whether a copy of the notice should be sent to all
other persons who received a copy of the administrators” proposals.

Rule 3.53(5)- at present, the officcholder is guilty of a fine and a daily default fine but not of an
offence. Is this intending to create criminai liability (the language in relation to “guilty of” implies
criminal liability,

and the registrar of companies (as this is the lepal req

Rule 3.54(1)(b)(\?ii) —this should mention that the administrator is 'ﬁling the notice with the court
rirement) and both are referred to at the
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beginning of the rule)?

Rule 3.54(3}: the drafting of this rule is confusing. From a practical point of view, the administrator
needs to be crystal clear when the administration ends. This would also solve the issues raised in a
similar context {in relation to the conversion of administration to CVL by In Re Globespan Airways
Lid [2012] EWCA Civ 1159). The neatest solution would be to amend paragraph 83 of Schedule
B1 to provide that the CVL takes effect on the date of the court endorsement as this creates absolute
clarity, Alternatively, the CVL could take cffect on the administrator filing the notice with the
registrar of companies, rather than on the registrar actually registering the notice (as this created the
difficulties addressed in Re Globespan Airways). If the first option is pursued we would suggest
that the order of events is as follows:

o One authenticated notice of the end of administration is filed with the court. In addition, a

copy of the authenticated notice is taken to the court.

The court will endorse both the original and the copy. The court will keep the original and
give the endorsed copy back to the administrator. The administration ends at the date and
time of the court endorsement. This will be consistent with the commencement of the
administration which is always timed and dated by the court.

The former administrator then delivers an endorsed copy of the notice to the registrar of
companies for filing with the company’s documents. If the endorsed copy is filed
(including the datc and time of the end of the administration) this will enable other parties
in the future to know precisely when the administration ended.

The former administrator then also sends a copy of the endorsed notice to ail the creditors
within five business days.
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Rule 3.54(5) -should be modified to read “all the creditors™ as rule 1.3S.unaliﬁes this as to
awareness

Rule 3.54(7)(a) — delivery to directors, see our comments to 3.5394)(b) above.

The order of events as remodelied above would enable the administrator to comply with rule
3.54(8). The administrator will know when the notice was filed with the court as this is
instantaneous — therefore he will be able to insert this date into the notice and also send it out within
five business days. If the relevant date for termination of the administration was a different one,
such as when the Registrar files the document, he will not know when this has happened and this is
likely to lead to a delay which may mean that the administrator could not comply with the
subsection within five business days.

If there is no scope to amend paragraph 83 of Schedule B, the rules should be amended to
incorporate the decision in Re Globespan Airways into statute, This would provide that upon the
administrator filing the notice with the registrar of companies, the duration of the administration
would be automatically extended until such time as the registrar registers the notice.

Rufe 3.55(2)(ii) and 1111@355(3 - it shoﬁwla”éay “all the creditors” to be sure to compi_y with rule
1.35 and thercfore the carve out as per awareness.

Rule 3.56(2) — it should say “Any of those persons listed in (1)..”

Rule 3.57(b) — dehvety to directors pleaséugéé ‘é.il‘l“l(;u(;i"illllellts to rule 3.%5(4)(1)) above. o

]

J17A

Rule 3.5 8(35‘ - the wording “send to al%mmprenls of the 1Lp01l’15 not clear. Can this bcmphidsed '
so that it is clear that the former administrator must: (i) file a revised report with the registrar of

_companies; (ii) then file the revised report to the court; and (iii) then send the revised repost to all |




other persons whom notice of the administrator’s appointment was delivered (in addition to the
creditors mentioned in paragraph 83(5)(b))

it would be helpful if the rule stated whether the costs of delivery of an updated report are an
expense of the subsequent fiquidation.

The rule does not address the timing problem identified in Re Globespan. 1t would be useful if this
could be specifically addressed as set out above.

This rufe does not include Companies House guidance that once a form 2.34B (notice of move from
administration to CVL) has been registered a further notice of the appointment of a liquidator must |
be submitted to Companies House by form 600 (appointment of iiquidator).

See comments to rule 3.58 as regards sending of updates to the reports and expense

‘New rule Derivation 'f'fomrérxiﬂstir'ig
rule in Insolvency Rule
1986

3.59 2.118
2.120

Rule 3.61(2)(¢) — this should read “all the creditors™ to tie in with rule 1.35

Rule 3.61(2)(e)(ii) ~ Schedule B1 does not require notice to ali holders of prior qualifying floating
charge holders. This is currently in the Rules but this seems unnecessary. The notice must not be
given to all those who would have been entitled to appoint an administrator (e.g. the FCA etc).
Should it not capture either everyone who could have appointed or only the person who actually
appointed?

Rule 3.61(2)(f) ~ where the appointment was made by directors, is it necessary to notify the all the
qualifying floating charge holders? Again, this is currently in the rules but is this necessary?

The interaction between Schedule B1 paragraph 87 and the rules (rule 3.61 and 3.62) is unclear.

BK:25908233
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of intention to resign must be given — but then do not address the actual resignation. It would be
more helpful to spell this out.

There is no prescribed content of the notice of intention to resign (see, by way of conirast rule 3.62
which provides for set content for a notice of resignation.

" Rufe 3.62(2)(b). Why must notice of the resignation be given to all those who received notice of

intention to resign but not the appointor?

Rule 365(2)— there should be an “or” between (a) and .(b).
Rule 3.65(2)(b) - it should be *the personal representative (not plural, nor “a™)

Rule 3.65(3) - there is a potential inconsistency between the obligation on the personal
representatives and partners within the firm of the deceased administrator to provide notice of the
death (*The notice must be filed...”} and the permission in paragraph (3) for any other person to |
file notice of the administrator’s death once 28 days have elapsed and neither the personal |
representatives nor a partner in the deceased’s firm have filed a notice. It is suggested that
paragraph (3) could be redrafted to state that notwithstanding paragraph (2), any other person may
file the notice at any time given that there is no stated sanction on the personal
representatives/partners within the firm and no obvicus reason for preventing another party from
giving notice for 28 days.

Rule 368(])(21) it would be helpful to claufythat the administrator Vclcatlng office should deliver
up assets “of the company in his possession”.
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-"Part 4: Rec'é'i'verslzri'pw -

4.5 34(and Form32
46 3AQN(5)
4.10 3.5

clarified.

Quelywhcthel this provides a better method tE\e{{{“}:éfet‘t'illg to Form 3.2,

- The proposed rules state that the matters required by s.47(2) should be included, and list a number of

additional requirements. These additional requirements alimost exactly mateh the requirements of current
Form 3.2, save that they do not ask for an estimate of the shortfall to floating charge holders, or an
estimated deficiency/surplus as regards creditors {See bottom of page 3 of Form 3.2) — is there any policy
reason not to include this information?

BK:25908233

Rule 4.6(1) - the requirement for a statement of affairs to be delivered by the nominated person (3.4(4)) has

been removed. This is presumably covered by s.47(1) A and by proposed rule 4.5(3).

' Rule 4.6(3)b) - new requirement for a person making a statement of concurrence to “deliver both

statements to the receiver together with a copy of them”. Presumably “both statements” inciudes the
statement of affairs (as well as the statement of concurrence). Please can you confirm.

1t would be helpful to have an ehpiandtlon of the interaction of propose'c'i' rule 4.10 with plr'dr]José‘(lut:i‘l le 1.54
. (Confidentiality of documents — grounds for refusing inspection).

Under proposed rule .54 (which mirrors current rule 12A.51) the permission of the court is not needed for !
an office-holder to decline a person to inspect a document forming part of the records of the insolvency
proceedings, The statement of affairs is part of the records of receivership so it seems inconsistent for Rule
4.10 to require an application to court to withhold all or part of the statement of affairs. This inconsistency
appears to be in both the current and proposed insolvency rules.
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Rule 4.21(3): mistake in draft rules — should refer to paragraph 2(a) not 2(b)(i)
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5.1 CForm 4.70
53 440

Rule 5.1(1)(a) Is it necessary to include the directors” postal address in the statutory declaration? It
would make sense that there is an explicit acknowiedgment that the directors can give the |
company’s address, rather than their personal address. This would also be consistent with
Companies House policy Tor directors.

Ruie 5.1(2)(¢) ~ it should read “the value of each of the following secured liabilities of the company
expected to rank....”

Rule 5.2(2): *“The chair of the meeting”. Where the iiquidaloi: is appo-i-n-t.é-gi ataphysmal meeting of

members this provision works. However, liguidators in an MVL are often appointed by written
resolution and it would be helpful if there is a reference as to who certifies the appointment in such
a case, for example any director or the company secretary.

Rule 5.1(3) - This should be in the chapter on expenses and not in this chapter as the costs of
security do not go to the appointment process as such,

Rule 5.2(4)c) — the date and the tine of the appointment should be clear from the certificate. As
appointments are often made by way of written resolution it would be sensible to refer to the date
and time of the resolution, rather than the date and time of the meeting.

* The court can appoint a liquidator under section 108. The application can be brought by anyone

who the court considers proper — but there are no rules on the application itself, the mandatory
content or onr whom the application should be served. This would be helpfui.
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Rule 5.3(3)(d) — it is unlikely that the court will know the “postal address™ of the applicant. This
should refer to the address for service but it would be helpfuf to have the application set out so that
the court order could track the information required in the application.
Rule 5.3(3)(h) and 5.3(5) — the date and time should be clear on the order
Rule 5.3 does not make any reference to security for the office. This is currently provided for in
rule 12A.56 which applies to any appeintment. If there is no general section dealing with security
then this should be picked up in this rule.

5.5 4.142 Current rule 4.142(4A) [no quortlln]nélia 4.142(5-5 [Sec"luéblul 171(5) 110i§ce]”dgml;ot seem o be
replicated in the new rules.
Rule 5.5(3) — the content that the notice may state (the replacement liquidator) should be in a new
paragraph as the preceding items are items that must (rather than may) be included
Rule 5.5(6) — “in delivering a notice of appointment” - this is not clear. Please clarify who the
notice is to be given to (is this the notice referred to in rule 5.2(7) or a notice to the registrar of
companies?
Rule 5.5(7) ~ this mentions the release. Please clarify when the liquidator’s appointment ceases as
there does not seem to be a rule for this.

5.6 - Rule 56(3) ~ the language is not clear. It should say “... applie;"!:(;l' a venue 10 be fixed for a

hearing to determine whether sufficient cause is shown, the court will fix such a hearing without
notice to any other party”.
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B phrased: “If the applicant does not apply for a venue to be fixed under rule 5.6(3)...”
Rule 5.6(5) ~ as drafted there is some overlap with rule 5.6(3). Is this sub rule intended only to
capture those applications that the court thinks do have sufficient cause, if so, this should be made
clearer.
Current rule 4.144(3) does not seem to be included in the new rule.
Rule 5.6(9)h) — this should state the date and time of the order.
5.7 4144 There is no prcsc-r“i"l;éd content for notice of removal to the 1eglstlaiWouldlhlsmal\esense for
j example the removal should include the date and time of removal.
511 - 4.148 "Rule 5.11(1)(a) — what are the “expenses properly incurred” here. There is scope for confusion that |
: this could be limited to the rule 7.110(4)a)i). We believe that it would be clearer if it could
specifically refer to rule 7.110(1) or pick up the language of that rule.
Rule 5.11(1)(b) — this should say “liquidation”, not “administration™. If the “administration or the
liquidation™ is meant then other terms would be preferable, such as the “conduct of” or at the very
least “administration of the estate”™ to avoid confusion between the administration and the
liquidation regime. :
5.12 Rule 5 .77372(4) — the time should also be stated on the release
5.20 4192 Rule 5.20(4) — typo: it should say “prevent or impede”
5.23 4.206 Rule 5.23(3)(c) and (d)w the reference should be to address foxselwee not “postal address”

Page 48



New rule

i
i
i
|

Derivation from existing | Comment -~~~
- rule in Insolvency Rulc | R s
| 1986 o

e Rule 5.23(3)(1) — the date and #time of making the order should be specified

¢ Rule 5.23(3)(k) and 5.23(5) - are these contradictory or is rule 5.23(5) a method for amending the
special manager’s remuneration after it was fixed for the first time? This should be made clear.

5.24 4207 e Ifthe appointment only comes into effect when Secullty is g-i;‘eﬁwwhat is the relevance of the date of
: the order in rule 5.23(3)(1) — should there be a provision dealing with both rules?

¢ Rule 5.24(5) — it would be helpful if the words picked up the relevant rule and sub rule in the
liquidation expense rule regime and cross referred directly

526 4209 e Rule 5.26(2)(b) ~ it is not clear that (b) applics only where the special managers’ appointment is
terminated before the expiry of 3 months sub rufe (b) applies.

532 ' o Rule 5.32(5) — is it necessary to state that the calling of a meét'i']ig"\;f'ill be an expense? See our
comments to rule 3.37 in relation to administration

"Part 6: Creditors’ voluntary winding up (a member of the committee is still reviewing this section and we will forward any further comments as
soon as possible.) ' : : D T N I TIO R T SRR _ _

- Part 7: Winding up by the court

Chapter 1: Application of Part

ST e 7T M
ofPart7 14203)
Chapter 2: The statutory demand

i New rule 7.2(2) could be simplified further by deleting the words in brackets after "s] 23(1)(a)" and
is222(1)@)".
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7.4 Further | 4.6(1) New rule 7.4(3) should start with the word "Each" instead of "The".

information to | 4.6(2)
be given in
statutory
| demand

7.6 Contents ] Form4.2 ~ 1 New rules 7.6(h) and (i) .i:uéqtiii'é'delails of the company's objects. We agree that tiaéﬂ-‘iﬂxéii‘ii‘évéi’thé”{:’c’iinpany's '
of petition L 4.7(T) business is more relevant than its objects and suggest that the requirement to list a company's principal
objects and summarise the remainder be deleted. For companies incorporated under the Companies Act

1985 and previous Companies Acts, objects clauses were often very broadly drafted, to allow the company |
to carry out as wide a range of transactions as possible. The Companies Act 2006 recognised that such
lengthy objects clauses were neither helpful nor desirable, and abolished the requirement for companies o
have an objects clause.

Similarly, requiring a petitioner to identify a company's principal objects and summarise the remainder
(where an objects clause exists) is a time-consuming exercise which provides little useful information.
New rule 7.6(h) could be amended to state "the nature of the company's business (if known)"” and new rule
7.6(i) could be deleted.

New rule 7.6(1) should refer to "statement of truth” rather than just a "statement".

The numbering has gone wrong in new rule 7.6. New rule 7.6 should be renumbered as new rules 7.6(1);
Rules 7.6(4) and (5) should be renumbered as Rules 7.6(2) and (3) respectively.

New rule 7.6(4) refers to a petition filed by a company’s administrator. A similar rufe should be included
for a petition filed by an administrative receiver. Section 124 lists persons entitled to bring a winding-up
petition, but does not mention administrators or administrative reccivers (despite Schedule 1 to the Act |
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“of comments re new rule 7.11 and personal service,

giving those office holders the power to present or defend a winding-up petition). New rule 7.6(4)
currently provides a partial solution for administrators only. As administrative receivers can be appointed
to companies under sections 72B-W, it would be helpful to refer to them here.

New rule 7.6 does not require the company's address to be provided, in contrast to the current form 4.2, 1t
would be useful to retain the requirement to include the company's registered address, particularly in light

jll new rule 77(2)(3), l'eplace "that pCI'SOﬂ'S" with "the appozmee's" R

New rule 7.10(1) allows a petition in respect of a company subject to a CVA to be presented to the court

The drafting of this rule could be simplified further by dealing with companies subject to a CVA in rule
7.10(1). companies in administration in rule 7.10(2) and renumbering the current rule 7.10(2) as rule :

BK:25908233

7.7 Request to  4,7(10)
appoint
former
administrator
or supervisor
as liquidator
7.8 rd.7{1) Typo in new rule 7.9(2)(a) — should refer to the "official receiver”,
Verification of | 14,12
petition
7.10 Petition | 14.7(8)
where the r4.7(9) where the documents for a moratorium under section 1A were filed as well as the court where the nominee's
company is : report under section 2 was submitted.
subject to a
CVAoorisin
administration
7.10(3).
: 7.11 Copies of : 4.7(4) New rule 7.11(2): Service provisions are set out in Part 12, Chapter 5, rather than listed separ.
| petitionto be | 4.8(1) type of insolvency procedure. We do not agree with the proposal that the petition must be personally
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Comment

served on the company. Personal service would require the winding-up petition, in respect of a registered
company, to be served on a director, the treasurer, the secretary of the company, the chief executive, a
manager or other officer of the company or corporation. This is more restrictive than the current rules,

- which permit the petition to be handed to a much wider range of recipients, deposited at the registered
- office, or at the last known place of business if service at the registered office is "not practicable".

Moving away from this and requiring personal service would place a disproportionate burden on creditors,
particularly if the registered office of the company is a "post-box" or the directors arc abroad. Requiring
personal service would make it more onerous and costly for creditors to serve a winding-up petition on a
company, particularly where those creditors are small businesses or individuals. 1t would also give too
much scope for mischief if a company is being used in an illegitimate manner.

Due to the corporate personality of a company. it is not necessary or appropriate to require service of a
winding-up petition to be carried out in the same way as for a bankruptey petition.

New rule 7.11(4) needs to be re-worded to refer to the Financial Conduct Authority ("FCA™) and the
Prudential Reguiation Authority ("PRA™). The draft rules do not fully reflect the roles that the FCA and
PRA may have under FSMA s367 - 371: the regulators may bring a winding-up petition in respect of a
regulated company and may participate in proceedings. It would be helpful if the new rules in Part 7
flagged more clearly the need to comply with these sections of FSMA.

The current rule 4.7(4)(e) requires notification to the FCA and the PRA only if the company is a present or
former authorised deposit-taker. New rule 7.11(4) requires notification if the company is regulated by
(under) the Financial Services and Markets Act 2000 ("FSMA") — a much broader category of financial
services providers and insurers. This is a welcome change as it reflects section 371 FSMA,

New rule 7.11(4) could be amended to read "If the Company is a regulated company, the petitioner must
defiver a copy of the petition to the appropriate regufator”. The terms "regulated company” and

"appropriate regulator” are used in sections 4A(5) and (5A} of the Act and the definitions couid be

Daop 5
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7.19
Substitution of
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contributory
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720 Order

for
substitution
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incorporated by reference in the new rules,
In new rule 7.11(5), insert the word "copy" before "must be delivered”.
75 405 New rule 7.15(2)(b) should refer to the address for service of the applicant, rather than the postal address, |
Permission for | Form 4.8
the petitioner
to withdraw
©7.16 Notice  4.16 New rule 7.16(1) now refers to "creditors or contributories" rather than "every person who intends to appear

This new rule needs to reflect that a contributory can also be named as a substitute petitioner (see new rule

on the hearing”. This is consistent with the current approach under Form 4.9, which provides that only
creditors and contributories are entitled to appear. However, other entities may be entitled to be heard on
the petition, for example, the FCA and PRA in relation to a regulated company. Therefore, it would be
better to retain the reference to "any person” and make consequential amendments to new rule 7.16(2).

In new rule 7.19(1)(b), the cross reference should be to r7.12, not r7.11.

7.19). Drafting suggestions to new rule 7.20:

e add the words ", contributory" after "creditor" in new rules 7.20¢1)(c) and 7.20(1}d}; and

e add the words ", contributory” after "named creditor” in new rules 7.20( ) )()(iii) and (iv).
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'New rule  Derivation from existing
- rule in Insolvency Rule
| 1986
i

7.22 Order Form 4.11
for winding up
by the court

If the winding up petition is required to contain the petitioner's address for service rather than poslh[ address
(see comments to new rule 7.6), this change should be reflected in new rule 7.22(1)(b).

New rule 7.22(1)(c) should use the word "whether” instead of "that" and list all categories of person who
can bring petitions, whether under Chapter 3 or under other legislation, e.g. Member State liquidators
appointed in main proceedings in relation to the company, the FCA, the PRA (and administrative receivers,
if the suggestions re new rule 7.6(4) are followed).

Form 4.11 contains a note that the official receiver is liquidator by virtue of the court order (reflecting
s136(2)). There is no requirement for this note fo be part of the order under new rule 7.22. It would be
useful from a practical perspective to retain this note, as the official receiver is a peculiarly English position
and including the note will alert creditors, particularly overseas creditors, of his involvement.

7.24 Notice to = Form 4.13
Official
Receiver of
winding-up
order

725 Delivery 421
and notice of
the order

dismissed

Drafting suggestions:

7.26 Petition 421 B We would SLiggest that the rule may be able to be changed to allow the 6&11pall's?"-fi;atiacl' than the petlttonm)

If the winding up petition is required to contain the pctatloncl‘s address for service rather than postaldddless
(see comments to new rule 7.6), this change should be reflected in new rule 7.24(2)(d).

e Innew rule 7.25(4), use the phrase "in compliance with".

¢ Innew rule 7.256), replace "a notice" with "the notice™.

to advertise / gazette the dismissal if it wished to do so (clearly, the company could do so anyway but it |
wotld be helpful to have that for ‘

[3K:25608233
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i

| Derivation from existing

. rufe in Insolvency Rule

i

1986

Comment

Chaptel 4; Petition by a édnrtl:i'but'ofy o

7.28 Contents
of petition for
winding-up
order by
contributories

Verification of
petition

Presentation
and service of
petition

BK:25908233

4.22(1)
Form 4.14

422

depending on the circumstances, it would be helpful to make known to the world that the petition has been |
dismissed or whether it would prefer not to advertise this (and run more negative publicity).

I New rules 7.28(1)by and (q) should refer to "address for service" rather than "postal address" for |

Please see the comments on rule 7.11 regarding the requirement for personal service on the company.

consistency with new rule 1.34()).

Please see comments on new rule 7.6 regarding the company's objects, they apply equatly to new rules
7.28(1)h) and (i).

New rule 7.28(1)h) should refer to the nature of the company's business.

New rule 7.28(1)(n) should refer to a statement of truth (rather than just a statement}.

NeW1ule7291qla1gcly consistent with new rule 7.8, s the difference between new1ules78(4)(b) and
7.29(33)(b) deliberate?

Typo in new rule 7.30(2): should refer to the "official receiver".
Cross-reference in new rule 7.30(3)(b)(i} is incorrect: it should refer to new rule 7.10.

In new rule 7.30(6) there are no timing requirements for delivering copies to member State liquidators.

Also, there is no equivalent of new rule 7.11(3)(a)-(c) or (4) for serving a copy of the petition on a |
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New rule

Derivation from existing

rule in Insolvency Rule
1986 ' '

ébmment_

- 7.31 Return of | 4
'~ petition

7.32
Application of
rules in
Chapter 3

| Cross-reference in new rule 7.31(1) should be to r7.10.

" This should also refer to new rule 7.23 (Order for winding up fbiiow'i'h'é the cessation of the appoinl&ﬁéﬁ‘f of

an administrator),

‘Chapter 5: Provisional Liquidator

7.33
Application for
appointment of |
provisional '
liguidator

7.36 Order of
appointment

Termination of
appointment

425

426
Form 4.15

431 Newmie?39(3)Sllouidbcne—wutlenmtheacllvevmcc

. New rule 7.33(4) should be re-phrased as "the applicant must inform the official receiver" instead of "the
. official receiver must be informed" to match the active voice used elsewhere in the new rules.

" New rule 7.36(13(c) should refer to "address for service" rather than "postal address” for consistency with
- new rule 1.34()).

In new rule 7.39(4), the words "referred to in paragraph (3)" can be deleted (for consistency with
- advertisement of other notices).

Chapter 6: Statement of affairs and other information

BK:23908233
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' liquidator, administrator, CVA supervisor or (if relevant) the FCA or PRA. This wording should be added.




7.42

Statement of
affairs

Form 4.17

Statement of
affairs:
verification
and filing

7.43 Limited

disclosure of
statement of
affairs

from duty 1o
submit
statement of

Laffairs;

13K:25908233

4.35(1yand 3)

' New rules 7.42(4) and 7.42(5) should be re-written in the active voice.

R TR emstmg o § S
o rule in Insolvency Rule: =~ = =0
g 1986 S
| :
7.40 Notice | 4.32 - Further drafting changes are possible:
requiring Form 4.16
statement of  New rule 7.40(1): re-word in the active voice as "If the official receiver requires a statement of the
affairs company's affairs to be made out in accordance with section 131, the official receiver must deliver a notice
! to one or more "nominated persons”."
7.41 433(1) New rules 7.41(1)(e)() and (1)(g)(D): please see general comments regarding disclosure of creditors' and

- members' addresses in the statement of affairs.

In new rule 7.41{1)g), the words "including creditors” should be inserted before the words "under hire |
purchase".

[ New rule 7.43(1) allows the official recciver to apply for limited disclosure if he thinks that full disclosure

"would be likely to prejudice the conduct of the winding up", The lowering of this threshold from "would
prejudice” under r4.35(1) is welcome.

4.36

New rules 7.44(7) to (9) could be re-written in the active voice.
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disclosure

Chapter §: The Liquidator

. Appointment

- of liquidator by
- creditors or
contributories
by
correspondence

‘Newrule | Derivation from existing | Comment
rule in Insolvency Rule ' '
1986 :
extension of
lime
745 437 | New rule 7.45(4) refers to access to "relevant documents and other records” which is a welcome
Statement of amendment from the wording in r4.37(4) of "books and other papers".
affairs:
eXpenses
'7.47 Farther 442 In new '1'7171]67'."47(] ),'Vsieplace "a nommatedpetson"wﬂh"011601moxe nominated pér'sronrs”'.ﬂ

New rule 7.49 is not yet drafied. The dp])iOaCh sounds sensible, but the detaited drafting will need to be
¢ reviewed.

The detailed drafting should require notice to be sent to "all the creditors” to pick up the awareness
- provisions of new rule 1.35.

7.50
Appointment

of liquidator by .

creditors or
contributories
. by a meeting

3K:25008233

4,100

Form 4.27
Form 4.28

“Rule 7.50(4)(b) does not follow the wording in Form 428, The final words should be the other" instead
- of "other persons”.
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by the court

Appointment
to be gazetted
and registered

Form 4.30

‘Newrule | Derivation from existing | Comment
| rule in Insolvency Rule l '
| 1986
Ruie 7.51 ' 4.63(2) If new rule 7.49 is adopted, the language in new rute 7.51(1)(c) and (2) will need to be adapted to refer 1o
Resolutions 4.63(3) the procedure for appointing a liquidator by correspondence — in this situation there will be no "chair" of a
meeting.
7.52 C4d02 ‘Re-write rule 7.52(2) in the active voice, ¢.g. "The court shall not make an order unless..."
Appointment Form 4.29

New rule 7.52(3)c) should refer to "address for service” rather than "postal address" for consistency with
new rute 1.34().

New rule 7.52(4) should be drafied consistently with new rule 7.50(4).

Re-write rule 7.52(5) to clarify that "The official receiver must deliver the sealed copy to the person
appeinted as liquidator™.

If new rule 7.49 is adopted, the language in new rule 7.52(8) will need to be amended to refer to the
possibility of appointing a creditors' committee by correspondence.

Y 06A(2)-(4)

7.57
Liquidator's
resighation

BK:23908233

- [t would be belter to move the words "as soon as Ieasonablypiactlcableaftel dppomtment” from 17.55(1) to.
- 7.55(1)a) because r7.55(1)(b} is permissive, so the time restriction does not sit well with it

The language in new rule 7.57(1)a)-(c} should be consistent with equivalent language relating to other

insolvency procedures. See for example new rule 3.60(1) on the registration of an administrator.
New rule 7.67(2) should refer to "all the creditors” 1o tie in with new rule 1.35.

New rule 7.57(3): delete the words "must state" from the introductory wording and include them at the
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New rule

Derivation froil;&'iéting
rule in Insolvency Rule
1986 o

Comment

of creditors 1o
remove
liquidator

E TR v iat

of liquidator by
. the court

liquidator

13K:25608233

Form 4.37
4.116(2)

Form 4.39

beginning of rule 7.57(3)(a) and (b).

Typo in new rule 7.57(5) — it should refer to the "date of the meeting".

Is it intended that the creditors would be able to vote by C()-i';'é;‘SPOlldgl-]“éé“-(-);1’1.-.\;;\;-1-1.(3{.1]{.31‘VT.E)WIV‘érlerlO\VfC a liquidator,

. or will a physical meeting be required?

- In new rule 7.59(2), replace "that time" with "three business days".

- will a physical meeting be required in these circumstances?

The reference to "otherwise" in new rule 7.62(4) is not easy to follow. We suggest that the start of this rule
is phrased "if the applicant does not apply for a venue to be fixed under rule 7.62(3)..."

New rule 7.62(8)(c) should refer 1o "address for service” rather than "postal address" for consistency with
new rule 1.34(j).

Regarding the numbers in square brackets in r7.62(10)a): should a third copy be provided, which the
former liquidator must pass to the new liquidator (if appointed) ~ see new rule 7.607

New rule 7.62(11) shouid start with "1f",

The numbering in new rule 7.64 has gone wrong.

Please also see the comments regarding new rule 3.65 (Deceased Administrator) which apply to new rule
7.64.

PPage 60
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Newrule | Derivation from existing | Comment

| rule in Insolvency Rule i
| 1986

!

7.68 Vacation
of office on
completion of
winding up
(section
172(8))

777 Notice of

disclaimer to
interested
persons

Application
under section
178(5} for
liquidator's
decision
whether 1o
disclaim

~7.81 Invitation

to person to

declare interest

in property

3K:25608233

New (replaces rule 4.125) |
Note that changes would need to be made to s146 and 174, which require a liquidator (other than the
-~ official receiver) to hold a final meeting, and set out when a liquidator's release is effective.

The new procedure in new rule 7.68 seems workable, but the detailed drafting would need to be reviewed.

New rule 7.68(3)(b) could be re-worded more simply, ending with the words "liquidator's release”. New

rule 7.68(8) could then state "If more than 10% in value of the creditors object to the liquidator's release,
the liquidator must apply to the Secretary of State for release and rule 7.66 will apply".

4.188

Form 4.55

~ New rules 7.77(3) and (4) should refer to notices beingu&éwé‘t:{fed (this is a require:nenﬁihdéi‘ $179 in relation

1o leaschold property) as well as delivered.

‘The cross-reference in new rule 7.80 should be to rule 1.48.

Should new rule 7.81(2) require the notice to be authenticated and dated?
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N s

Derivation from existing

rule in Insolvency Rule

!1986 L : : :

Cofninent |

~Chapter 12: Calls

7.92 Contlol 4.203

by creditors'
committee

7.93
Application to
court for
permission to
make a call
(section 150)

. 7.95 Making
Cand
enforcement
of the call

7.96 Court
order to
enforce
payment of

BK:25908233

- This should be re-worded to allow for resolutions by correspondence in accordance with new rule 16.18.

L 4204(”6“](1(2) —

Form 4.56

New"'llkti‘ié&7.93(4)(h) should refer to an "an]ounf“her share.

Form 4.58

{

New rule 7.95(2)(c) duplicates new rule 7.95(2)(e).

New rule 7.95(2)(g) should refer to the "date specified in the notice™ and "interest at the specified rate”.

Under new rule 7.95, the liquidator is no longer required to attach a copy of the court order or resolution
sanctioning the call. It would be better to continue to require that a copy of the coust order or resolution be -
attached, as it provides cvidence of the liquidator's authority to make the call. Without such evidence,
contributories may be more likely to challenge the call, and in turn this could cause defays and costs. :

R

New rule 7.96(1)(a) could be"'ébﬂl“itwi'ni‘o two para@faphs, féi'mconsistenc‘\/w with rL-l"]"e"7;94(2)(21‘5‘511(1 (b); o

Should new rule 7.96(2)(i) refer to the date on which payment of interest is to commence?
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' New rule

rule in Insclvency Rule
1986

| Derivation from existing | Comment

|
H
i

i k3 ) 1
- 4 5 ~n

contributory

7.98
Appointment
and
remuneration
of special
manager

7.99 Security

Chapter 14: Publ

'7.104 Notice
of hearing

- 7.105 Request
by creditors or
coniributories

BK:25908233

420

Chapter 13: Special Manager

| New rule 7.98(3)'(0) ~ the reference shouid be to "address for service" not "posld]addiess" -

- New rule 7.98(3)(1) — the date and time of making the order should be specified.

New rules 7.98(3)(k) and 7.98(5) — are these contradicting or is rule 7.98(5) a method for amending the
special manager's remuneration after it was fixed for the first time? This should be made clear.

In new rule 7.99(5)(b) it would be helpful if the words picked up the relevant rule and subruic in the |
¢ liguidation expense rule regime and cross referenced directly.

ic examination of company officers and others

| Form 4.61

Form 4.62

‘ JForm 4.63

New rule 7.1 03(3) should require the order to state the date and time of the pub!-iméwexamine{{ion.

New rule 7.103(6): include the words "to be examined" after "person™.

New rule 7.104(2)(a): this should read "may be gazetted”. 1t is odd to have "must be gazetted” and “if the |
- official receiver thinks fit" in the same paragraph.

New rule 7.104(4) should contain a cross-reference to paragraph (2).

[“”EW”‘]C7]05(5)(]1), “contributories” should be replaced by "contributory's".

~ "Requisitionists" should be replaced with "the creditors or contributories who requested the examination”
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'Newrule | Derivation from existing | Comment .~ .. .
- rule in Insolvency Rule | -

1986 ;

i i

« for a public ) " in new rule 7.105(7) (for consis-tency with +7.105(10)).
examination

Rule 7.106 4.214 - New rules 7.106(4)(c) and (e} should refer 10 "address for service" rather than "postal address" for
Ixaminee unfit - consistency with new rule 1.34(j).

- for
: examination

Chapter 15: Order of payment of costs ete

7110 General | 4.218 ' The cross-reference in new rule 7.1 10(4)(c) should be td“"“'-f;aragraﬁh (dy".,
rule as to 1
priority

7412 - 4.218B New rule 7.112(2) couid be deleted and a definition of "specified creditor” inserted in rule 7.1¢1(1).
Litigation ; ‘:
expenses and
property
subject to a
floating charge
—requirement
for approval or
authorisation

7116 Winding | 4219 7 The cross-reference in new rule 7.116 should be to 7.1 10()). T

up
_commencing as

3K:25908233 Page 64




P

New rule

rule in Insolveney Rule
. 1986 ' S

voluntary

C}}aptefsito] I

o3 Connt procedl e andp| s

- Derivation from existing | Comment

~ Chapter 1 seems unnecessary, since each chapter cansnnply state when it applies. By having Rule 12.1
there is potential for a mismatch between when it says a chapter applies and when each chapter says it ;

difficult to see what 12.1 really adds and could be deleted. Also, ¢f. 12.1(b)(c)(d)e) and 12.1(g)}j) - “as sef
L out in that chapter” and “in the cases set out in that chapter”: the difference is unlikely to be significant,

Typo “administrative order” should be “administration order”

Use ;™ at end of lists rather than “,” (or vice-versa)

applies. E.g. 12.1(a) says that chapter 2 applies “to all ¢ivil proceedings under the Act and Rules™, whereas
12.2 says that it applies “fo afl insolvency proceedings”. Similarly, 12.1(1) says that chapter 10 applies “/»
all cases”, whereas 12.51 says it applies in “insolvency proceedings”. Since “insolvency proceedings™ is a
defined term in the rules, it would seem more appropriate to use that phrase in 12.1(a). Alternatively, it is

but should be avoided.

Ve R

- that now encompassed by the general proviso that the CPR apply “with any necessary modifications™

- (12.2(1)),

Note that CPR rules on service out of thejurisdiétﬂi-b-l'l' (CPR 6.30 10 6.51) would be included. In the current |
Rule 12A.20, the court may direct modifications to CPR Part 6 rules on service out of the jurisdiction. {s

3K:25908233

Correct sub-paragraph lettering (should be (a), (b} and (c) rather than (@, (&) and () |
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New rule

| Derivation from existing
| rule in Imsolvency Rule

| 1986

Comment

9)

12.26(2)(¢)

and (3)

12.28(1)

BK:23908233

12.10(7) and  731A

7.4

Looks like duplication,

" Could this bew;apped up into 12,107 There is a degt‘eé of dlip]lCdl!Oﬂ zmdqucny why : 11(2) refers to

=
“solicitor” whereas 12.10(5) refers to “someone authorised to so by that person™ [2.11(2) is more
restrictive and does not sit well with 12.10(5).

 Should reference to “Rule 12.16” be “Rule 12.157 instead?

Delete =™ after “otherwise”

Should “or the court otherwise orders™ be “or the court otherwise directs™?

This replicates the current position that a notice of intention to appoint an administrator will not be a “court
document”. While the point is largely academic, we are aware of a matter where it was unclear what postal
service rules might apply to service of a notice of intention to appoint on a QFC holder outside of the |
jurisdiction. The new rules clarify that a notice of intention to appoint must be served (3.15(4)), but it’s not
clear what rules would govern service out of the jurisdiction,

Delete “Error! Reference source not found”

Words missing: “on the respondent named in the application unless the couri otlrerwise direcis™?

| References to the “application™ should presumably be to the “sealed copy of the application’”

Remove bold

Page 66




12.68(1)(a)b)

BK:23908233

‘Newrule  Derivation from existing | Comment
| rule in Insolvency Rule '
| 1986 ;
| |
12.30(1) 7.5A Remove bold
Also, reference in the first line to service of the “applicarion” should presumably be to the “sealed copy of
the application”
1234 73A Should it refer to a “sealed copy of t“likédaxl-)“plicalion beiiig served” in the first linc?
12.35(2) ~Insert <" at end of sentence
| Should the obligation here instead be to deliver “a copy of the sealed copy of the order™ to cach creditor
rather than to deliver “notice of the order™? The wording would be a bit cumbersome, but since the court
only delivers two sealed copies, clearly creditors could only be given a copy of those sealed copies. Or is
the intention that the obligation is always just to deliver notice of the order to creditors, such obligation
being satisfied by publication as per 12.35(3)?
12.35(5)and Insert “sealed” bc,fom‘copyojrhe order” in the first line
12.38(5)
12.38(5) — delete extra space before the ©.”
12.41(3)a) 96 " Section 236 can also apply in administration (andddl]]ll]lSUdliVB!eCLlVCIShlp and plovmondilquuddU()n)-
shouldn’t the expenses also at least be administration expenses as well as winding-up expenses? i
Before 1242 - Delete “Section 6” and “Section 77 headmgs o
and 12.46
1246 7100 “12.46In this...” Insert space

Delete “or” at the end of each paragraph
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| New rule

| Derivation from existing | Comment

- F . L . 4

| rule in Insolvency Ruie
| - 1986 i
57“172.68(2) NB square bracket reference to ‘old’ rule 12A.29
12.72(2) 749A(2) " Insert words “that the appeHant wishes to appeal,” before “stating the appellant’s infention to appeal”
]273 500 e offhc i
Also, would it be more accurate to say “within 28 days after the date of delivery of the notice of the
. decision™?
B3 Official Recaivar (i eomimentsy T -

Part 14: Claims by and distributions to creditors .~

Wﬂéhapters lto4d

General

BK:25908233

- Rules™ as that would be more consistent with the approach in, e.g., 14.1(3) and (4} and the current rule

(23

Use “; at end of lists rather than “,” (or vi&e—versa)

The concepts of “making a distribution” and “declaring a dividend™ appear to be used interchangeably. :
Could the rules adopt consistent wording or refer to “declaring and distributing a dividend” ete?

Also it’s not clear why there is a definition of “dividend” expressly for the purposes of MV .s?

13.12 is not so restricled. It may be necessary as a result to create a new 14.1(2) where the terms dividend,
provable debt, relevant date are defined.

i Otherwise, insert space between “Part” and “debr”
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New rule

; rule in Insolvency Rule
1986 : '

i Derivation from existing | Comment,

14.0(5)

!
i
|

- Consider defining “any obligation incurred” — starting point would be the guidance on “obligation

- incurred” in para.77 of the Supreme Court’s judgment in In the matter of the Nortel Companies, but this is

- potentially quite wide. Alternatively the law on how wide the category of contingent claims can be could

be lefl to develop through case law. Whether the judgment in Nortel has widened this category of claim has |
yet to be tested before the courts,

113025y T This does not sit well with the revised approach in 14.1(1) to define the “relevant date” by reference to

when the company has entered administration or gone into liquidation. A betier approach would be just to
add words such as “or administration™ after “winding up”, e.g.. in 14.1(1), (2), (3) and (4) to clarify that the

- rule applies to winding up and administration.

275

* Replace “in that behalf” with “on its behal®™

The use of the term “insolvency proceedings™ is wider than the scope of current rule 12.3 which refers only
to administration, winding-up and bankruptcy. Since the concept of proving a debt does not apply in |
receivership or voluntary arrangements, it probably does not matter. However, consider whether it would |
be clearer not to use the defined term “insolvency proceedings™ but refer to administration, winding-up and
bankruptey instead.

Any need to distinguish between a proof for voting at a creditors meeting and claiming in the proceedings?

Consideration could be g;vcn to allowing rule 14.5 to be allel'ed'-By contract, so that pattlescouid specifyﬂ as

a contractual term that the cost of proving their debt was part of the provable debt in the relevant
insolvency proceedings. This effectively happened in the Lehman Brothers administration.

© Consideration could be given to allowing a party listed in rule 14.6 to receive a copy of a particular proof

that has been delivered to the office-holder on terms that the relevant person keeps the information

. confidential and does not allow the proof of debt o be stored in anyway.

BK:25908233
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1
i

1986

| Derivation from existing | C

| rule in Insolvency Rule | -

1

omment

14.7

14.9(2) and (3)

4.80(3), 4.81(3) and
| 2.76(3)

It’s not clear why the paragraphs of the current rules have not been replicated which state that “From then
on, all proofs of debt shall be sent to the [office-holder] and retained by hin”. In practice, it is unlikely to
be an issue, but it perhaps serves as useful clarification.

483 and 2.78

14.17(b)

’:).

Pl '

L

s

13K 23908233

488and 2.83

Replace “senr™ with “delivered™ to be in accordance with the stated aim of the draft rules to use the single

term “deliver”

¢ Should this rule not also apply to a creditors’ vo[un{aly winding-up? Why:esulct itio a wmdmg upby the

court only?

a97dnd 292

497(3)and 2.92(3) | As a general point, if a liquidator redecms the security, what are the costs of “sransferring” it? Redemption

Delete “a” before “the general henefit of creditors™

Delete square brackets and “in accordance with rule 14.18” since that contradicts what is said in the

brackets

- presumably means payment of the secured debt (as valued by the secured creditor). Should this instead
- simply be the costs of “redemption™?

Replace “assers™ with “insolvent estate™

The current wording is clearer that the relevant costs (whatever they may be) are liquidation expenses. Just
saying that the costs are payable out of the assets/insclvency estate seems less clear,

Clanfythe way in which a secured creditor calls on the office-holder, e.g.'i‘"?‘ﬁﬂéectlred cxcdltOImayat any
time deliver a notice calling on the office-holder...and the office-holder then has three months from the

| date of that notice...” i.e. add in more detail about the delivery of the notice.

Page 70




14.24(1)

TEI

14.25(7)

New rule

- Derivation from existing | Comment
. rule in Insolvency Rule

1986

498 P B

BK:25908233

Amend reference to “paragraph 3™ to “paragraph 2%

- The words “in « case falling within rule 14.20™ seem to restrict the applicatign of 1421 and should be

deleted, as there is no such restriction in the existing rules.

N

To match the language used in 14.31, replace “proposes™ with “intends”

" The trigger for 14.24 applying is where the administrator “Aas delivered a notice under yufe 14.317 BUT

under rule i4.31 the administrator only needs to deliver the notice in 14.31(1) if there are creditors who
have not proved for their debts and the notice in 14.31(3) is not delivered, but is gazetted and advertised.

. So, albeit probably rare, there could be a scenario where set-off under 14.24 is not triggered despite a

distribution being made. This could be corrected by reverting, in rule 14,31, to the current approach in rule
2.95 where notice is sent to all creditors known to the administrator and not just those who have not already
proved.,

Definition of “mutual declings”. As drafted, it only includes where a creditor is “proving for a debt in the

administration”, This is narrower than current rule 2.85(2) (“any creditor of the company proving or

. claiming to prove for a debt™). Set-off does not depend on a creditor proving. Wording should be amended.

e

Same comment re restriction to a creditor “proving for g debt in the liquidation™ as on rule 14.24(6) above.

This is narrower than the current rule 4.90(1) and should be amended.

Amend reference to “pardé%ap;‘z I o “paragféﬁii 2"
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. Derivation from existing | Comment

‘Newrule |
e | rule in Insolvency Rule
] ' '

1 1986
! AR e i . A - o
14.26 - Presumably to be updated by reference to the outcome of the red tape challenge (reference to a ‘public |
- source’)?
4270 492 wd 2872 Add “fallen® before “due a that dare”
1428 Asageneral point, should references to “cluin’” and “claimed” instead be “proof” and “proved™?
14.28(1)  493and288  Should “insolvency proceedings” instead refer to administration, winding-up and bankruptcy, as per the |
point made above?
14.28(@yand | | The dates in (a) and (b) appear to be the “refevanr date” as defined, so should that term not be used |
() ¢ instead?
Also, at the end of the sentence, include a reference to the rate of interest specified in paragraph 6.

This generally remains rather confusing. The notice requirements don’t make much sense — in particular, why are there two notice requirements in 14.31 —
could there not be just one notice. given that rule 14.32 makes clear that the content of the notices in (1) and (3) is the same and they would appear to
apply at the same point in time (J.c. when intending to make a dividend and before declaring a dividend and asking for proof). i

1429 D268y Rule 14.29(3) given that the rules set out the differences which will apply to preferential debts the language
“, with such adaptions as are appropriate considering such creditors are of a limited class”™ would seem
unnecessary.?

14311,  (3) 11.2and2.95  Clarify whether the notice in (1) is gazetted and advertised as per (4} or whether (4) only applies to the
and (4) . notice in (3)? Note the issue referred to above on administration set-off in 14.24.
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14.32(b).  (e)
and ()

14.35(3)

1438
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2.68& 11,7

" Are (e) and (f) really ne

‘Newrule | Derivation from existing | Comment
rule in Insolvency Rule | =~ '~ =
1986 T
1432 Amend reference to “(4)” to “(3)”"
C1432(a)(0) 0 2.95(4) " Consideration should be given to extending the minimum period by which creditors need to file their proof.

21 days can be short when you consider that a creditor may only find out of the cut-off date from the
London Gazette. A minimum of not less than 28 days would seem more sensible. 1t should also be
considered whether there should be a maximum period of time imposed (ie not less than 2§ days and more
than three calendar months). This would aveid a notice of intention to declare a dividend in administration
proceedings being used to prevent the build up of set off (as appeared to be the case in the Lehman
administration) rather than where there is a clear intention to declare a dividend in the short term. To some
extent this is a policy ca

ry given (b)? Also, why does (b) refer 1o “make a distribution”, () to “meke a
distribution” and yet (f) to “declare a dividend™? s the officeholder making a distribution within the two ;
month period from the last date for proving, or are they declaring the dividend within that two month
period (requiring a further notice in 14.34)? The drafting is unclear.

Replace “an insolvent™ with “a creditors’ voluntary” and replace “proposes” with “intends™

Rule 1438(2) the contents of the notice should be speciﬁcé-l-{'y referred to in the rule in order 1o ])IOVidL
- certainty. :

Rule 14.38(3)(a) change “defray™ to “pay”

| Rule 14.38(4) consider changing to read “The court may, on the application of any person interested in the
administration or winding up, postpone the date specified in the notice.”

What is thcptupose of this wording?
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i
i

i Derivation from existin
! rule in Insolvency Rul

1986 -

Comment

206& 11.3

113and2.96

270(1)

- Rule 14.39(1) consideration should be given to extending the period of time from 5 business days. In large
. complex administrations in particular the administrator will, for good reasons, struggle to comply with the

5 business day rule (in fact in the Lehman administration this provision was not always complied with). It
wolld be sensible to allow the 3 business days to be extended with the permission of the court,

Rule 14.39(2) where the officeholder refuses to deal with a proof filed after the last date for proving, the
creditor affected should be able to appeal the officehelder’s decision to the court,

This refers to “3 business days™. The rules tend to use “days” rather than “business days™. Is there a reason
why one is used over the other?

Rule 14.40(a) given tl1é{-twproofs will be filed by ‘electronic tneans in Lve;gteatc:t numbers consideration |
. should be given as to whether this rule is required at all. However, in the 1LLA’s view a better solution
 would be to re-word the rule as follows “any debts which appear to be due to persons who may not have |

had sufficient time to deliver their proofs;”. This will cover those situations where a creditor’s claim is
particularly complex and more time is needed to be able to file a reasonably accurate proof.

Is there a difference between a “pavment of any dividend” and the “nictking of any distribution™? Isn’t it the

same thing, in which case, is this duplication in 14.41(1) and similarly in (2) and (3} where similar wording
appears? See also general comment about Rule 14 above and its use of the terms “distribution™ and !
“dividend”,

i Replace “insolvenr” with “a creditors’” voluntary™

T T

Delete “administration or of the”™ in line 37

Part 15: Makmgdecns:ons Conespondenceand rﬁéetin_gs_ (mciudmgprox:es and _cdl_‘porat'e rep;é'éentati:on)

BK:25908233
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‘Newrule | Derivation from existing ' Comment
' rule in Insolvency Rule |
1986 RN

;

General comments: the provisions of Part {5 do not apply to CV As (which retain their own rulégswlfthese rules are supposed to be a sweep upwand givcnﬂ
the "where the rules provide otherwise” wording in Clause 15.1 why is this the case?

Specific rules relating to other procedures do still remain in other parts of the rules, We note what you say in the consuitation about "balance” and that !
this has not been settled. We are concerned that some clauses may overlap. We are not sure the wording discussed above, though aimed at dealing with -
this, is sufficient at least without further cross reference? We anticipate that much of this Part will change quite a bit on a re-draft as a resuit. f

We understand you intend to prescribe the format of certain forms in a separate instrument. We would welcome this. We agree the ability to file forms
efectronically is necessary but would prefer forms of notices etc. to be prescribed (see our introductory comment).
Chapter 1: Interpretation and Time

15.1(1) and (2) N/A See our general comments above about CV As and “balance”.
'érﬁapte‘r 2 B

12,48, 4.63A We continue 1o welcome the ability to make decisions by correspéndence. It would, in our view, save |
’ i time and costs. This concept did already exist in liquidations.

The wording in (4)(b) and at the beginning of (5) appears repetitive and we suggest could be removed from
(5) and the remainder redrafted.

The new concept of statement of entitfement does not include administration. [s it conceivablie that a
P meeting by correspondence in administration could involve distributions and therefore have required
i creditors to have submitted details of their claims?

You might consider making it clear that para 10 is subject to any requirements as to requisite majorities for
...voting in the various insolvency procedures which appear efsewhere in the Act and Rules (¢.g. new Rule |
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New rule

:
{

H

| rule in Insolvency Rule
| 1986 :

‘1 Derivation from existing

Chapter 3:

15.4(3)

B3K:25908233

' 1534) The wording in existing 4.63A was similarly unciear.

12.35(3). 2.49(1).
4.60(1)

Part 2, Chapter 6

3.9,

Removing the need to hold meetings outside the hours of 10am and 4pm suits our creditor clientefe :
(particularly for administrations) but might not suit other (small/trade) creditors. Having regard to
convenience should deal with this in many instances — so that it is clear that meetings cannot be held at
times that would not work for the respective creditor body.

- Given the change is to assist administrations we only comment on how the new wording works in the |

' context of administrations.

Clarity on contents of meeting notice to be welcomed. The clarity of the drafting is lost generally because
other provisions also apply to the notice e.g. New 3.37(3) vs. New 15.4(a). Ideally they would be all in
one place. Form 2.20B is to be displaced for administrations. We would prefer a specific form (this is .
also a general comment).

Error reference in 15.4(2),

We agree the procedure should be aligned for administrative receiverships.

Is the table intended to cover all those notices required under the Act/Rules or is the initial wo;dlngm
15.5(1) intended to refer to other notices? If so this should be made more explicit,

We suggest the table needs more detail/cross- referencing - see below.

Administration - we suggest the wording in existing rule 2.35(1) is included after the words "creditors
meeting” in the table.
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{ New rule

Derivation from existing

rule in Insoivency Rule:
1986 - - :

Comment

157

159
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4.50(2)

3.9(5)

1 2.34(1), 2.35(4A), 4.126, |

i2A33

We understand the form of notice Form 2.20B is to be displaced (sce our comments above)

Is the removal of the words "who are known to the administrator” from existing 2.35(4) intentional? We
note that the administrator cannot give notice to a creditor about which they have no knowledge but believe
the original wording added clarity. Same comment applies to administrative receivership and fiquidation |
below,

Administrative receivership - we note that the intention is for secured ereditors to be present and get notice
of creditors meetings. Obviously section 48(2) of the Act would also need amending to malke this clear.

- Liquidation - table appears a repetition in part of new rule 6.10. Further consideration needed as to how |
this table fits with new rule 6.2,

Winding up by the court - add the word replace (as well as remove).

We agree the procedure should be aligned for administrative receiverships.
For administrations, should there be a cross reference to this section in new Rule 3.377

section.
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‘Newrule | Derivation from existing | Comment i
' i rule in Insolvency Rule :
| 1986 '
15.10 l - Omit the words “all those™,
Chapter 4:
15.11 '042.34(3) We understand the form of notice Form 2.18B is to be displaced. (See our comments above 1‘eg'é'1'ding
* prescribed forms.)
1512 450(])451 . 4,52, 4.53; | We agree that it is sensible to bring together and standardise common provisions in relation to uiiquida-t-i'o-h- “
4.54(1y,  6.79(1), 6.80; ! and bankruptcy.
6.81(1)
1513 4508472 We agree that these provisions are better placed here.
s O OO OOS
15.14 237: 450(6) 4.114; | We agree that it is sensible to bring togethgl? and standardise common provisions in relation 10
679(6); administration, Higuidation and bankruptey. :
Should the reference in paragraph 8 be to "paragraph (2) of rule 15.5" rather than "paragraph (3) of rule
F15.57
1505 U337 46y 461 We agree that it is sensible to bring together and standardise common provisions in relation to
6.80(1)(e); 6.87 administration, liquidation and bankruptcy.
Chapter 6
15.16 3.14; 12A.21 Noted the change in paragraph 1(a) of "present” in current rule 12A.21(1) to "in attendance" - we agree this
s consistent with the wording of paragraph (3), which is in the same terms as current rule 12A.21(4), and

BK:25908233
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. Derivation from existing

' rule in Insolvency Rule.

| 1986

(i_)mmcﬁfw AN

H

15.22

BK:23908233

the new general rule 1.4 regarding the meaning of "attendance” at a meeting.

 We think the proposedmt“ué"ﬁeal of the section 95 and section 98 excep"iions are seasible and reflect business |

practice.

Extraneous bracket after "bankruptey” in paragraph (1) - or, possibly should be an opening bracket afler

. "contributorics”.

We agree that it is sensible to bring together and standardise common provisions in relation to liquidation
and bankruptcy, aithough this paragraph also appears to apply to administration where there are currently
1o equivalent provisions.

Rk o
6.80: 6.84

4.413;4.114; 6.129

'2.35(6E); 4.65(7); 6.91(5)

RS ies 6ol

administration, liquidation and bankruptey.

| We agree that it is sensible to bring together and standardise common provisions in relation to liquidation
- and bankruptcy.

We agrec that it is sensible to bring together and standardise common provisions in relation to
administration, liquidation and bankruptcy.

Paragraph (3) appears to be new but adds a sensible clarification.

We agree that it is sensible to bring together and standardisc common provisions in relation to
administration, liquidation and bankruptcy.
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'Newrule | Derivation from existing i Comment BER
' j ruje in Insolvency Rule }
1 1986 . !
15.24 IERE! Query whether chan S dlscxctton in palagaph (2) to adJoum is sufficient - words "date, time and place” in
current rule 3.14(1) have been replaced with solely "venue™.
15.25 | 2.35(6B); 3.14(2A); We agree that it is sensible to bring together and standardise common provisions in relation to
4.65(2); 6.90 administration, administrative receivership, liquidation and bankruptey. :
Chaptcx 8
1526 - We welcome this sugéested amendment, It WOLI[CA{‘,M;;]ME-LII‘ view, save time and costs.
1527 238467 " Remove "or" at the end of ]527(1) {¢) and lcplacc with "and" then let l'és't"Bij;'-pal'agra;;ﬁ follow on in (c)or
become a new (d).
We have ne objection to the removal of the court's power in existing 4.67(2).
527 | Administrative receivership - maybe this should go in receivership section of the rules?
1530 2384 | Principle of clause reflects the current position in practice. However, though the rules as currently drafted

(included as amended) produce the folowing anomalies in larger administrations where there may be a

. series of declarations of dividend.

New information can have come to light which means the office holder has had to alter the set off
adjustment made to a creditor's claim. In these cases presumably the office holder would take his most
recent adjustment for voting purposes in (ii)(bb). Certainly the way it is drafted using the words "any
adjustment” ke would have a discretion,

Where a creditor comes to light at a later date after, say, an initial declaration and payment of a dividend
which the new creditor was not party to, he would have (subject to an adjustment for set off) a larger claim
for voting purposes under (bb) than those who have already received payment under an initial dividend.
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New rule_

!

+
i
i

;

| Derivation from existing
i rule ‘in Insolvency Rule
(1986 0

.._i
%

Comment. L

15.30(5)

Again, this secems correct but we wanted to point out that this is the effect of the wording in {bb) as drafted.

T

2.42(1) 2.42(2)

15.35

Chapter9:

2392). (4). (5). (6).

- No changes of substance. No comment.

| We agree the new wording reflects the decision in Polly Peck. We suggest the following wording be added

' No comment. Agree with use of defined term "hire purchase agreement™.

See comments above.

We have no experience of the application of the old rules regarding promissory notes and bills of exchange
in practice and so cannot comment on whether they are no longer used.

at the end “provided that [the creditor] does not exceed the total debt in respect of which he is qualified to
vote under this rule".

See above comments re voting by eorrespondence.

15.36

'C]iap'terni‘():m ‘

4.63(1); 4.69

- Appears to be no equivalent existing provision in administration - seems sensible that this provision applies :
i to both liquidation and administration. f

Rule.

1537

BK:235908233

We agree that it is sensible to bring together and standardise common provisions in relation to |
administration, administrative receivership, liquidation and bankruptcy. 3
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New rule = | Derivation from existing | Comment
§ . .

' rule in Insolvency Rule |
. 1986

Cl]apter 1 ]

substance. It is difficult to state exactly the origination as the old rules have been re-ordered and split up to create the new rules. NB. We believe current

Part 8 applies to CVAS/IVAs.
15.39 8.2(1)

) R e

115.40(2) and | 8.3(1)
(3)

This section is unclear, Requires further thought, error in cross reference,

© Old wording

Kgi;ééuthis additional wording-i'equired. T

learer,

‘Chapter 12

1 Need to ])l(.,kup remote attendance fglféi"éditors:"‘wi‘i‘é]ﬁtrlidatio:i-'-56111511ittcémnwieetingswi‘ﬁ'“l"i'/{h.ﬁé'g.wm"" R

new Rules in general.

15.43(b) appears new. It seems consistent with the principle behind (2).

In 15.46 (4)(c) - not sure it makes sense to "deliver” notice but note intended universal use of delivery in

‘Chapter 13

'1”3'.49(3) new rules have removed the cdéicept of 4pm on the f"o"l'ib'wingi'B“L‘l‘é‘iness day clsewhere and -i;'éfil?iéédm
- with 3 Business Days. Same here?

3K:23908233
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‘Newrule | Derivation from existing | Comment i
| rule in Insolvency Rule | -
| 1986 3
15.50 P 2.49(5A); 2.49(7) . Appears to be no equivalent existing provision in liquidation - seems sensible that this provision applics to

| both administration and liquidation.

Part 16: Creditors’ Committees

Generally. the redraft of the rules on creditors’ committees is a vast improvement on the existing rules and it is helpful 1o have all the rules on creditors’
committees in one place. There are a number of areas, noted below, where we thought it should be possible to iron out yet further inconsistencies across
the insolvency procedures. e e e e

16.4(2) Refer to the FCA or the PRA, as appropriate rather than the FSA. This rule should also refer to the other
sections under FSMA entitling the FCA/PRA to sit on creditors’ committees (eg s 362, 362, 365 and 374),

166 | 4171A ~ This new rule ldlgely mirrors ueXisting AN (save'f'(A)Vi"ut-"eferences t(-)wéontribui(‘}ui"“ies), appulllicablémdn'ly to
fiquidations. However, there seems no reason in principle why the rule shouid not be extended to
bankruptcies and administration (even though there is no equivalent of s 189).

]67(5) R Chdnge“chanman”to“chan” andde]ele fast IWO \VO!dS (“theappomtment’) For COHSISICI]C)/,WC‘SLIggCSi
the appointment should be reported “as soon as reasonably practicable™. :

169 1 Mombership should also terminate upon a debt relief order being made.

6IKT) | We are nol clear how a creditors’ committee would arise separately in the context of a BRO (which we |

believe this rule is referring to).

B -6'.'1'3'(6) . i We é'ppreciate this replicates the existin g rule but we are not sure why in the context of a modernisation
| exercise, more notice (7 days as opposed to 5} is required for a meeting held remotely as opposed to a |
. meeting attended in person.
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‘New rule

Derivation fromemstmg
rule in Insolvency Rule
1986 '

Comment

16.16 3)and

(5)

(N

BK:25908233

Rule 16.16(5) should refer to a “committee-member” rather than a “person™ “No commitlee-member may

be represented...”

Rule ]6]8(2)9eems unnecessary/duup-lui"(':é‘ﬁon_; suggesi deleted. We suggest 1. 16.18(3) is reworded as

follows: *...and where there is move than one resolution may indicate agreement 1o or dissent front each

- resolution separately”

TRule 16.20(2) should refer to the date on which the office-holder “delivered” the notice (rather than “sent”)

and, in (5), refer to “chair” rather than “chairman”

- Again, we recognise this replicates the existing rufes but there seems no reason in principle why the

reporting obligations applicable in fiquidations and bankrupicies should not apply equally to
administrations and administrative receiverships (ie every 6 months). Rule 16.22(2): insert a new (a)
“deliver to the office-holder;”

Again, there seems no good reason why a different time period (3 months) should apply in a receivership
as opposed to 6 weeks in other insolvency proceedings, particularly as the opportunity is being taken to
extend the application of this rule to liquidations and bankruptey (previously just applicable to
administrations) (ie (2) and (3) should be consolidated into a single rule). Now that the reference to paying

- the expenses “in the prescribed order of priority™ has been taken out (wrong in the case of administrative :
- receiverships), there scems no practical reason why the two sub-rules shouldn’t be equalised/consolidated.

Ruie2624(6)[he cxceptioﬂ should oniy ébjily to an assocmtc of _éi'Eéiﬁiﬁittee-meﬁiber {and é'nwassociatégf“

a member’s representative); not to a representative of a member. Rule 16.24(7): would be clearer/more
consistent as: “The costs of an application to the court for permission under this rules are nor pavable out
of the insolvent estate...”.
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Comment

We suggest: “...provided that a transaction entered into with the company is in good faith and for vaiue™.

1t would e clearer if r. 16.26(1) was deleted and the words “in any other case” were removed from the

beginning of 1. 16.26(2) so that a single rule applies. We appreciate two sub-rules were drafted because of i
the separate wording in s 377 but it would be helpful if it was self-apparent from the rule itself that the

. position in respect of formal defects is the same across all insolvency proceedings, (ie there would seem no

harm in effectively replicating s 377). In any event, as presently drafted, there is an inconsistency between
bankruptcy and other insolvency proceedings — only r. 16.26(2) extends to defects in the formalities of the
committee’s establishment, which does not seem justified. "

‘New rule l Derivation from existing
{ rule in Insolvency Rule
1 1986 BN

16.25 (2) '

Part 17: Progress Reports and Remunerati

- as to any matter” was set out expressly, This could perhaps read as follows: “save that the office-holder
will be regquived to deliver any report or comply with any information requested by the commiitee in

accordance with these Rules”,

For consistency, r 16.30(3)(c) and r 16.31{2)(¢) should read: “state the full name and postal address of a
member which is not a company”. Plus the liquidator should be required to deliver the certificate of |
continuance and any amended certificate of continuance to the registrar of companies “as soon as
reasonably practicable™.

on

T S

. Progress reports were previously required to set out the company’s name, address of registered office and

registered number.  Rule 17(1) requires only “the identity of the company”™ which would probably
necessitate those details anyway but it would be helpful to make that clear.

17.12)(h)

Useful to add a cross reference at the end to the receipts and payments account in the form required in rule |

BK:25908233
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17.5(7) and (8)

7600 449EQ)@) and (b))

and (i)
17.6(3)(b)

BK:23908233

4.126(1E)

| Helpful to add “all of the information requested” in the last line?

 New rule Derwatlon from emstmg Comment ......
' rule in Insolvency Rule : :
| 1986 -
§ 17.1(4).
s “Note for CLLS/ILA consultation éroup: 1hee\planat()1ynotesstalc S

® Rule 17.5 has been revised folfowing stakeholder enguiries regarding the interpretation of current
rule 4.49C(3). Where a voluntary liquidator feaves office within the first twelve months of the
liquidation, the wording of Sections 92A and 104A means that no progress report is required in lhal
first year. Instead, the activity of the departing liquidator will be rolled up into the first progress
report under those sections by the new and/or continuing liquidators.

- This appears acceptable, does anyone have any objections?

As these appear identical in form, could they be combined?

|

i “who is prescribed for the purposes of....” may sound better as “who is a prescribed person for the
| purposes of..." 3

The reference to “seven business days™ should for consistency be 7 business days”. Although these

. periods derive from the existing rules, should they both be general or business day references?

of the office-holder’s receipts and payments, including details of the office-holder’s remuneration™, this
seems a little over simplified?

This provision limits the trustee’s remuneration calculated on the realisation scale but the provision is not .
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New rule

| 1986

| Derivation from existing
i rule in Insolvency Rule

18.2(2)

Part 18: Persons at risk of violence and non-disclosure of addresses .

applied to liquidators, should it be?

18.2(4)

183(2)

e

General
comments

[3K:25908233

Cross reference should be to rule | 8.1(1)

Cross reference should be to rule 18.3(1)

‘Part 19: The EC Regulation

~ Cross reference should be to rule 18.1(1)

| o ic]81(])

These rules will need considerable revision when the amendments to the EC Insolvency Regulation come |
into force. 5

Consideration should be given to including an equivalent rule to rules 19.5, 19.6 and 19.7 where an
administrator has been appointed out of court. Currently there is some debate as to whether Member States |
will recognise an out of court administration despite the faet that it is listed in the Annexes to the EC |

. Insolvency Regulation. The addition of such a rule should help with this issue.

Consideration should be given to providing rules to support the ECLAIR register (the register companies |
house maintains for companies registered in the EU (other than England, Wales, Northern lreland or
Scotland) that are placed into UK insolvency proceedings. In addition it would be useful to include specific
rules concerning the registration of information with companies house where UK registered companies |
have been placed into insolvency proceedings in another EU Member State. '
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New rule

Derivation from existing

rule in Insolvency Rule
1986

Comment.

19.1(b)

19.9a)
19.9(a)

1 19.902)

Add “of Schedule B1™ after “paragraph 3(1)(a)”

See general comments above. In addition, the fact that no official court hearing is required and that the
confirmation by the court is an administrative matter may give Member States grounds to refuse to
recognise a CVL. While it would take up valuable court time, it would be better if such confirmation was |
provided by a registrar. ‘

Amend reference to rule 7.31 A to 12,1 0('%)

)
[P
s

19.9(4)

Amend reference to rule 7.31 A(l)to 12.10(1)

The wording “is deemed to be a creditor for the purposes of these Rules listed in Schedule 7 needs to be
amended to refer to the Rules currently set out in Rule 2.133(3) with their new references.

Cross reference to “Article 32.3% should be “Article 32(3)’ .

| Part 20: Permission to act as director etc. of é{{ﬁi'pany "\?vmi'fﬂ;iﬂ_b_roh_ibited uanie_(Sect_i_on 2_'1“_6) R

20.3(5)

24 January 2014
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Add “required” before “notice™.
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