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Response to HMT consultation “Developing effective resolution arrangements for investment banks”
The City of London Law Society (“CLLS”) represents approximately 13,000 City lawyers through individual and corporate membership including some of the largest international law firms in the world.  These law firms advise a variety of clients from multinational companies and financial institutions to Government departments, often in relation to complex, multi jurisdictional legal issues.  

Trading, Clearing and Settlement Issues
The City of London Law Society appreciates the opportunity to respond to the above consultation.  This response is prepared by a working party of the Financial Law Committee, including comments from members of the Insolvency Law Committee.

Question 1: Are there any other principles that you believe the Government should consider in addressing its first objective of protecting the diversity and choice of trading, clearing and settlement methods for market participants?

While the principles may be adequately addressed by the consultation discussion, the practice in their application is important to achieving the outcomes expected by market participants in the event of the failure of an investment bank.

Question 2: How do you think the Government can best address the second objective, that of ensuring clarity, and building an environment in which the reasonable expectations of market participants with regard to trading, clearing and settlement are consistently matched with outcomes?

We consider that transparency of information alone does not address the expectations of market participants and that legislative steps may be required to remove uncertainty as to the effect of an insolvency.

Question 3: The Government would welcome views on whether a market-led or statutory approach to ensuring contractual certainty is appropriate.  In particular, the Government would welcome views on, if market participants were to develop a protocol for determining the outcome of the contractual position of the underlying parties to the trade, what might need to be done under Part 7 of the Companies Act or otherwise to ensure the protocol is effective?

Well-informed markets may produce clear contracts with predictable outcomes using English law or that of another part of the United Kingdom.  This will not, however, address the uncertainties that may arise from the following factors:

· Inherent uncertainties as to the effect of the chosen law, particularly in the context of an insolvency, where over-riding principles may apply and produce a different result from that which would arise in the context of closing out/winding down/terminating a contractual relationship between solvent parties: this applies particularly where the failed investment bank holds (or should be holding) its clients’ property when the failure occurs;

· The fact that market participants cannot all be wound up (or undergo other insolvency processes) in accordance with the law of a part of the United Kingdom, and the UK government cannot control the rules applicable in such cases.  This in particular applies where a failed investment bank or insurance company can only be placed in an insolvency or reorganisation process in the EEA country of its incorporation/lead regulation. Where, outside the EEA, the investment firm is subject to insolvency or reorganisation proceedings in its place of incorporation, although the UK may not be barred from instituting insolvency proceedings in relation to UK assets, there may be limited actions available to it, particularly if assets related to the business of the UK branch have been remitted to the home jurisdiction or elsewhere prior to the insolvency.  

We believe, however, more can be done to produce a certain outcome where UK insolvency laws would apply. The tools available include regulatory provisions, international protocols and market led solutions and useful changes to insolvency law are likely to be limited.  

Question 4: How might the government best address the third objective, ensuring that clear and flexible contractual arrangements can be applied consistently in a manner which secures legal certainty with regard to trading, clearing and settlement?

See the response to question 3: we believe that this requires regulatory measures and some changes to the UK insolvency regime, but not a special regime for investment banks. 
Question 5: How might the Government best address the fourth objective, developing appropriate market and regulatory responses to the technical challenges surrounding uncertainty with regard to the trading, clearing and settlement of trades not executed on recognised exchanges in the event of insolvency proceedings?

We note that a special working group of the FMLC is considering this issue and believe this will provide a valuable response in this area. 

Question 6: Do you have any other views on the issues of trading, clearing and settlement that you feel are important for the Government to consider?

The Government should be conscious that the EU can legislate, and to some extent already has legislated, in the field of financial regulation and the insolvency of financial institutions.  The Government should fully engage in EU initiatives with a view to ensuring that this legislation meets appropriate standards to address the needs of leading international financial centres, such as the City of London, and, where possible, tackles issues which can only be addressed at the EU level.

In addition, the CLLS Financial Law Committee has previously identified areas where improvements to the law to protect financial markets and infrastructure against risk of default by one or more participants would be highly desirable, including relating to Part VII of the Companies Act 1989
 and the Financial Collateral Regulations.  We urge that these are taken forward.

Client Assets and Money

Question 7: What are your views on how the Government can best address its objective of ensuring clarity with regard to the ways in which client assets and monies are treated on insolvency, and addressing misconceptions as to the protections in place?

Although a number of the issues related to the failure of LBIE arise from a failure by market participants to appreciate the legal consequences of the terms on which they were trading, merely regulating for clarity of terms will not resolve the issue, and is probably not needed or appropriate in the context of relations between professional market participants. We note that following the failure of LBIE, market participants are likely to have a much better understanding of the contractual position and therefore will promote market led solutions to balancing rights, risks and charges.

We consider that the LBIE experience indicates there is a need for greater clarity as to how those arrangements in which an investment bank holds or may hold client property on a segregated or pooled basis will be operated and worked out in the event of a failure.  This is partially a regulatory issue as to the way client assets are held, partially a matter of the construction of complex contractual documents, partially the application of trust and common law principles and only to a limited extent the fact that these issues arise in the context of an insolvency and are affected by  insolvency rules aimed at the fair distribution of inadequate assets among creditors. 
These are not issues related only to investment banks, although the issues arise in a more acute and extensive form in this context. 

Question 8: What are your views on how the Government can best address its objective of improving transparency by facilitating the identification and legal categorisation of client assets and monies following the commencement of insolvency proceedings and the legal categorisation of a client's rights in respect of those assets and monies?

There are four areas for possible action: 

· Regulation of record keeping and reporting;

· Provision of better information about the status of rights in relation to assets passed by a customer or counterparty to an investment bank – e.g. the extent of rights of use and the nature of rights in relation to assets not being used, or "returned" from use;

· Provision of information about the location of such assets and how they are held: e.g. if they are placed with a third party sub-trustee, or with another branch/head office/affiliate of the investment bank and in what jurisdiction;

· Improvement of legal clarity – this may be at the contractual and/or the insolvency stage.

It has to be remembered that, unless an investment bank fails, its market position depends upon it meeting its legal obligations including to deliver assets or pay money to its customers/counterparties in accordance with its legal obligations.  In practice, few practical or legal issues arise in the absence of insolvency of either the customer/counterparty (e.g. the dispute about the assets of the Mirror Group pension fund on the failure of the Maxwell companies) or the investment bank (amply demonstrated by the failure of the Lehman Brothers group). 

It is only when there are inadequate assets and some parties have to bear a loss that the system is put under test.  In practice also, the failure of an investment bank or bank will be a far less common occurrence than the failure of a commercial customer.   However, parties contract in large volumes every day on the basis that they understand what will happen if their counterparty were to fail when holding their assets.  If their perception of the protections they will have is that these are inadequate, they will take business for which those protections are required elsewhere and other business may follow. 

Where particular insolvencies expose difficulties or uncertainties as to the way claims on assets will be addressed/or show that resolution is excessively slow, cumbersome or expensive in a way that further damages the position of trading partners of the failed institution, then these are the most important issues to address. A professional market should operate to address issues of clarity of understanding or the processes that participants are prepared to pay for in order to minimise risk (e.g. improved clarity around segregation of assets and robustness of the holding mechanisms), and regulatory interventions need to be conscious of this. 

Neither the market nor regulation of market participants can deal effectively with uncertainties in the application of insolvency rules/general law where there is a short-fall in assets. This is an area where the Government could and should act, but we do not consider that it requires many special insolvency rules for investment banks
, but more an improvement in the general law relating to:

· the resolution of proprietorial claims as against those of creditors,

· the resolution of proprietorial claims as between competing claimants where assets are pooled and there is a shortfall of assets,

· the interaction of proprietorial claims and those of creditors, when a counterparty has claims of both types,

· the rights of a third party (e.g., bank, professional trustee, intermediary, sub-custodian, exchange, clearing system) in relation to funds/assets which they hold which are identified as funds/assets of clients of the failed company, where a third party also has claims against the failed company. 

Even though we agree with the conclusion at paragraph 3.55 that “English trust law under which client assets are held is well established and, in most cases, clear”, we consider that there are some areas of uncertainty which assume particular importance in the context of the insolvency of a party holding significant assets on trust, which, coupled with the rules of the insolvency process, are productive of delay and uncertainty as to the outcome, particularly so where there is a significant shortfall in available assets.

Regardless of whether in the LBIE case, the expectation of clients were realistic, any counterparty whose contracts, properly understood, led them to anticipate a proprietorial interest in segregated or pooled assets, could reasonably expect the whereabouts of such assets to be clear, that the assets would be readily available for distribution and that the rules for sharing out in the case of a shortfall would be clear.  They might reasonably be concerned at the present position (as set out in the recent Global Trader case) which indicates that it would be something of a lottery whether they would get their assets back on an unsecured claim; the case indicates that there would be no intermediate position in the event of a shortfall in assets, whether the shortfall arises from misfeasance by the failed firm, or some other cause.
  It is for these reason that we have made the suggestion at the 3rd bullet point in response to question 11 below.

Question 9: What are your views on how the Government can best address its objective of improving the speed of access of investors to their assets and monies which are held on trust?

Clarity in the recognition and processes for dealing in an insolvency with proprietorial claims and client assets/funds identified in response to question 8, coupled with strong record keeping requirements and robust holding arrangements are all important to achieving more rapid pay-out of available funds.  Where a business is particularly complex, a procedure that allowed rapid payout of a proportion of estimated claims from available funds could be very valuable in assisting counterparties to survive a major failure.  

Question 10: What are your views on how the Government can best address its objective [of] ensuring that sufficient flexibility is maintained in order to enable investors and brokers to arrive at mutually acceptable outcomes, and to ensure that any new regime is both 'future-proof' and has no substantial negative impacts?

We believe this would best be achieved by concentrating on the areas of uncertainty related to insolvency process and, more importantly, the general principles of law with which they interact.  Regulatory interventions should take account of the ability of the market to address issues, once perceived, in the management of the business undertaken and in relation to contractual terms.

Question 11: Do you have any other views on the issues of client assets and monies that you feel are important for the Government to consider?

On the topics identified in response to question 8 we consider that the following measures should be examined in depth:

· Steps to ensure that, where this is the contractual bargain or required by regulation, client funds are indeed segregated and that there is no confusion between assets held for an individual client and those held on a pooled basis for a class of clients, or between client assets in the above categories and assets which belong to the bank (including assets in the course of  rehypothecation).
 These steps may be primarily regulatory and could also cover the terms on which such assets are placed with third parties (e.g. sub-custodians, intermediaries).  In principle, we are of the view that if assets are placed with such a third party, the third party should be required to accept that its claims in relation to such assets are limited to its actual costs in relation to the holding of those assets and that it cannot assert claims or rights of retention (including liens, rights of set-off or rights of appropriation) on the investment bank’s client assets/funds which it holds by reference to its own claims on the investment bank arising from the investment bank’s trading on its own account. 

· Resolution, by legislation if appropriate, that assets held on a pooled basis (e.g. a global client account) are (unless all parties interested in the pool have agreed a different scheme) held on the basis that, in the event of a shortfall arising which cannot be recovered, parties entitled would share in proportion to their full claims and recognition of this rule in any insolvency.  Although we believe this is the general expectation in most cases, English case law suggests alternative solutions, with the possibility of the application of “first-in, first-out” account rules to determine whose funds/assets are still in the pool, or elaborate tracing by some other principle, resulting in some clients recovering in full and others getting nothing.  Not least, these other solutions (which are favoured by the law on restitution) involve complex and expensive inquiries, with a high risk of litigation: in an insolvency, such processes cause both delay and expenditure of funds, resulting in higher costs and increased losses by some creditors or classes of creditors.  The application of a simple principle would produce a better outcome for all concerned, by reducing delay and cost.

· Consideration whether, where a failed business holds client assets or monies and there is a shortfall in the asset or money pool, the amount of that shortfall should be a claim ranking ahead of unsecured creditors and, if so, whether the holder of a first fixed and floating charge over all the assets of the failed business, as well as ordinary creditors, should rank behind such a claim. It would seem wrong to introduce a rule over-riding the rights of fixed charge holders or of holders of floating charge over limited pools of assets/specific bank accounts.
  Similar rights should be considered for individual proprietorial claims if the investment bank has failed to segregate the assets or monies in question.  Measures of the sort described in this bullet point would involve a change to insolvency law.  It would not eliminate a shortfall in every case but would give proprietorial claims a ranking appropriate to their holders’ anticipation.  This is, however, a difficult area that will require careful consideration in the context of other changes in insolvency law. Consideration may be given as to whether this should be confined to particular types of failed business, including investment banks, which can be expected to hold client money/assets on a trust basis, or apply to any business which has made a public declaration that their business involves holding client money/assets separate from their own funds.

· Creation of clear rules on the position where a failed business, such as an investment bank, has net claims against a client and holds (or should hold) assets of that client.  We understand that the issue arises in LBIE, whether in that case the administrators can claim the net balance without taking any account of the value of the assets, and deal with the return of assets entirely separately.  The effect of a finding that the administrators do not have to take any account of the claims in relation to the assets (which on a shortfall would be unsecured claims) and without returning the assets, would be that parties who thought they had left assets in safe-keeping could find themselves without those assets and being asked to pay money to the administrator – potentially a very far cry from expectations.  This would involve clarifying the insolvency law to produce a fair and predictable outcome, although we believe that the holder of a proprietary claim should have the right to choose whether to translate it into a monetary claim available for set off or retain it as a proprietary claim.
  This issue is linked to the need to reconsider the position of administrators in relation to trust property, which is referred to in the consultation paper, on which we comment below.

· Addressing particular issues arising on the rehypothecation of assets received from clients by an investment bank (or any other party which holds assets on terms that allow rehypothecation).  If the agreement is that the investment bank will render to its client assets equivalent (e.g. securities of the same issue) as those delivered to it, there need to be clear rules as to the proper treatment of assets (1) before rehypothecation, (2) when a rehypothecation ends and the investment bank again holds securities of the relevant sort in the account on which the client has a claim, but has not delivered them to its client.  It would be helpful to be clear whether there are any tracing rights into claims against a rehypothecation counterparty or into assets/money received by the investment bank from the rehypothecation counterparty: to reflect market practice and in the interests of simplicity, we believe it would be better to recognise clearly by contract that there are no such rights/confirm in law that any such rights will not be recognised in any insolvency.  Although this is primarily a contractual matter, there are also questions whether there should be a regulatory requirement for all contracts to deal with the extent of rehypothecation (e.g. if it is to be limited to a percentage of deposited assets, or limited by reference to the net liabilities of the client to the investment bank) and the basis on which both assets that have never been hypothecated and assets arising at the end on a rehypothecation are held.  

Achieving Effective Resolution
Question 12: What role do you think firm-level failure management should play in the resolution of investment banks?

We are not entirely clear what can be achieved in this area, particularly as investment bank failures are very rare.  Requirements for good record keeping and use of individual or group client accounts at all times would be helpful.  Investment banks could be required to keep up to date a sort of “disaster plan” aimed at providing administrators with a route map through their business, though the cost should be proportionate to the risk.  

The practicality of requiring investment banks to obtain the agreement of suppliers of key services to make records available to administrators/ provide services to administrators on a “stand-alone” basis could be considered.  The highly international nature of these markets makes this more difficult in practice. 

We have seen it suggested that a period of trading to allow for an orderly closing out of open positions preparatory to a planned insolvency could be built into a pre-insolvency process.  We have to bear in mind that most investment banks will be part of large international groups and the implications of this distorting the position between creditors and clients in different geographic markets would require very careful consideration. Also the liability position of directors would need to be reconsidered under company law. 

Question 13: What are your views on the potential costs of ensuring continuity and contingency arrangements?

We are not competent to comment, save that proposals would need to be well defined before they could be costed.

Question 14: What other factors should be considered with regard to contingency and continuity planning?

We have nothing to add.

Question 15: What other factors should the Government bear in mind when considering business information packs?

We have nothing to add to our response under question 12.

Question 16: Are there other approaches should the Government consider in asking firms to take steps to prepare for their own failure?

We have nothing to add to our response under question 11. 

Question 17: What are your views on the steps the Authorities may take in engagement with failing firms, administrators and the market in the event of the failure of an investment bank?

On this topic, we are concerned at the proliferation of special insolvency/pre-insolvency processes, each relatively little used (e.g. Railways Act Administration, PPP Administration under the GLAA, Water Act Administration, Banking Act Special Resolution process) and urge against the production of any more special regimes.  We note that an investment bank may well be a deposit taking institution subject to the Banking Act regime. The main issues we have identified are not unique to investment banks and would arise to some extent also on the failure of many financial and some larger commercial businesses.  We suggest that the authorities should seek to satisfy themselves that the general insolvency regime and the special resolution regime (when criteria for its application are met) are fit for application to the identified issues and to address appropriate pre-insolvency regulation, including appropriate monitoring of financial conditions and compliance with regulatory requirements. The insolvency processes for investment banks, other than the special resolution regime and any application of the depositors protection scheme, should not require any particular interaction by the Authorities (Treasury, Bank of England, Financial Services Authority), once in progress.

Question 18: What are your views on the steps the Government should consider with regard to establishing an orderly insolvency process for investment banks?

See the responses to question 12 and to 19 et seq.

Question 19: What are your views with regard to continuity of service obligations in the event of investment bank insolvency?

See response to question 12. We do not believe that parties can be forced to supply administrators with services.  Pre-insolvency arrangements between the firm and its suppliers, which administrators would have power to take up, seem the most practicable in highly international markets.  However, where such agreements are intra-group, involving a part of the group established in another jurisdiction and which is also in insolvency processes, or where a third party supplier is abroad, this cannot be guaranteed to operate smoothly. Administrators should have a duty to identify and, so far as possible, distribute assets held on trust for clients, and the treatment of related expenses in the administration should be clarified.  Regulatory measures can be taken to place requirements on all regulated firms to have in place arrangements which could make an administrator’s task easier, but it would be unproductive we believe to mandate precisely how administrators should do this.

Question 20: What are your views on possible changes that could be made to the incentives around the initiation of insolvency proceedings?

We agree that directors of UK companies are strongly incentivised to begin formal insolvency proceedings as soon as they are aware that their respective companies are unlikely to avoid insolvent liquidation.  This is to avoid personal liability under Insolvency Act s214. 

There is a case to examine whether these rules, which we believe are not as onerous as in some other jurisdictions, strike the right balance or need adjustment to avoid precipitate insolvencies contrary to the interests of creditors and clients/counterparties. Whether this needs to be addressed specifically in the case of investment banks or other systematically important businesses, may depend upon the terms of the proposed moratorium regime for larger companies (currently the subject of a separate consultation). This provides a mechanism to allow a review of a business before the commencement of insolvency, so long as it is not yet certain that insolvent liquidation will be the inevitable outcome.  The management would remain in place through such a moratorium.  

It is a regulatory matter as to whether it would be possible for the Authorities to identify an investment bank in difficulty by reference to prudential triggers and to require the orderly running down of aspects of its business so as to avoid insolvency.  The risk with this is that the triggers will be picked up as default events by counterparties, so that the initiation of such moves by the Authorities precipitates failure in any event. We do not think the situation is as simple as with insurance companies, who can be required not to write new business at a time when they are able to fund existing commitments.  

Question 21: What are your views on reducing or amending arrangements concerning liability for insolvency practitioners?

We do not believe that in itself this would address the issues of uncertainty. We believe that if issues are addressed as indicated in response to questions 8-11, then there would be no need to change the current duty.  We would be opposed to any special relaxation related to investment banks and see no value in a more general context. We believe that professional insolvency practitioners should not expect to have immunity from liability and that this is not an impediment to efficient distribution of assets.

Question 22: What are your views on the possibility of creating a special insolvency regime for investment banks?

We do not favour this: see response to question 17. As failures of this sort are infrequent, we do not believe that yet another special regime is justified, particularly as at a time of systemic risk many investment banks under UK regulation will be subject to the Special Resolution regime under the Banking Act 2009.  Where they are not, it is likely to be because the UK has a secondary jurisdiction over the branch of an overseas company (e.g. a US incorporated investment bank) or has no jurisdiction to deal with the insolvency (an EEA investment bank regulated elsewhere in the EEA, where reconstruction and insolvency measures are the exclusive province of another regulator).  If there is no systemic risk, we believe the ordinary insolvency processes can address the failure of an investment bank.  They did so on the failure of Barings.  Additional measures of the sort discussed in our response to this consultation (see in particular responses 8-11) would address the general problems likely to be experienced particularly strongly in the case of the failure of an investment bank, while regulatory measures specific to the financial sector could ease the task of insolvency practitioners without requiring any special regime for investment banks. 

Question 23: What are your views on the possibility of creating special insolvency officeholders?  How should such officeholders interact with other insolvency practitioners?

There are two options for dealing with the perceived deficit in addressing the interests of parties whose assets are held by a failing firm on a trust basis. This is not limited to investment banks. The deficit arises from the fact that the trust property falls outside the insolvent estate and this calls into question the powers of the administrators to deal with it or with assets that may be comprised in it.  

The options are: 

· To give extra powers and duties to the administrators with rules as to how they should address the recovery and distribution of these assets. These could include directions as to priority in dealing with particular classes of claim, and measures to facilitate interim distributions, or 

· To provide for the appointment of a separate practitioner to look after these interests with the relevant assets being handed over to that practitioner for distribution. 

If changes are to be made to address this point, we strongly favour the former approach.  We consider that the alternative approach would be likely to lead to two insolvency practitioners spending limited assets arguing with each other to the detriment of parties with proprietorial and/or secured or unsecured claims and would not address the issue of speedy distribution as the likely period of delay will be in handing over assets to the special officeholder. It would also be an impediment for taking an account of net liabilities to the investment bank that includes proprietorial claims. As the administration process is overseen by the courts, and administrators already have to balance the claims of different classes of creditors, we believe this should be an acceptable approach.

Question 24: Do you have any comments on other aspects of insolvency law, including administration processes, in relation to how they affect investment banks?  Are there any other factors you think the Government should consider with regard to developing effective resolution arrangements for investment banks?

Please see the response to questions 8-11.  

We have seen suggestions that post insolvency trading might be permitted as part of an approved scheme of arrangement, with the result that acquiring creditors could build up rights of set-off. This is contrary to Rule 2.85(2)(e) and Rule 4.90(2)(d) of the Insolvency Rules 1986, which apply mandatory set-off at the date of commencement of the process. We are not certain whether this proposal would prove of value or be distortive as between creditors. 

Consultation Stage Impact Assessment
Question 25: What are your views on the proposed approach to a future impact assessment on potential proposals in this area?
We have nothing to add, save to observe that our suggestions for clarification in the field of insolvency law applicable to trust property and proprietorial claims generally would have benefits in the insolvency of a wider range of businesses and would not be confined to investment banks.

Question 26: What sources of evidence or data would you recommend referencing (or could help provide) that can be used to help to estimate the costs and benefits of future proposals?

We do not have any suggestions to make.

We hope that you will find these submissions of value. Please contact Dorothy Livingston (dorothy.livingston@herbertsmith.com, telephone 020 7466 2061) if we can help further in any way.

[17th] July 2009

The CLLS and the Financial Law Committee working party

The CLLS responds to Government consultations on issues of importance to its members through its 17 specialist Committees.  A working party of the CLLS Financial Law Committee, made up of solicitors who are experts in their field, has prepared the comments above in response to the Proposals contained in the consultation paper.
The members of the working party comprise:
· David Ereira – Linklaters LLP

· Dorothy Livingston – Herbert Smith LLP (Chairman)

· Geoffrey Yeowart – Lovells LLP

· James Curtis – Denton Wilde Sapte LLP

· Richard Bethell-Jones – Allen & Overy LLP

· Richard Stones – Lovells LLP

· Rosali Pretorius – Denton Wilde Sapte LLP

With review and comment from the following members of the Insolvency Law Committee:

· Hamish Anderson - Norton Rose LLP (Chairman) 

· Jennifer Marshall - Allen & Overy LLP

· Stephen Foster – Lovells LLP
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All rights reserved.  This paper has been prepared as part of a consultation process.

Its contents should not be taken as legal advice in relation to a particular situation or transaction.

� See our submission of 17th October 2008 relating the the modernisation of Part VII of the Companies Act 1989 and its annexures.  We can supply further copies.   Although the Financial Markets and Insolvency Regulations 2009 introduce a number of useful changes to Part VII, there is more that needs to be done to remove gaps and uncertainties.


� Issues arising in Lehman Brothers from the multiple failure of Group members in several jurisdictions, the worldwide spread of assets and the terms of trading cannot be addressed through UK insolvency law. 


� The issues which arose in Global Trader will be considered further in the context of the LBIE insolvency and ultimately a ruling from a higher court on the relevant principles is likely to emerge. See, also, however, the decision  of 10th July 2009 in Kaupthing Singer & Friedlander Ltd (in administration) which indicates that in some circumstances parties may be entitled to a share in a pool, even where its assets are deficient:  again the issues in this case seem likely to be reviewed by a higher court. The need to seek directions in this area in so many recent cases serves to illustrate an unsatisfactory level of uncertainty and predictability. 


� The position on pools of assets subject to a right of rehypothecation may be subject to different treatment than those not subject to such rights.  


� Such charges would frequently be protected by the Financial Collateral Directive or its UK implementation and/or would underpin market operations.  In such cases it would be unlawful to override the rights of the chargee and it would introduce legal uncertainty for market participants to seek to have different levels of protection for such charges according to their classification.


� This would respect property rights and avoid any conflict with the principles of the ECHR.
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