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Apologies:

Apologies were received from Tom Coates, Gavin Foggo, Stefan Paciorek, Kevin Perry, Philip Vaughan and Chris Vigrass.

1. Minutes Of Meeting of 1 May 2008

There were no comments on the draft minutes of this meeting.

2. Committee Membership

2.1 LM reported that Chris Vigrass had decided to step down from the Committee because he felt that his new role at Ashursts took him out of the font line of litigation experience.  Chris would be missed having given a number of years’ valuable contribution.  

2.2 Chris Vigrass had said that his partner, Arundel McDougall would be pleased to serve on the Committee if that met with the Committee’s approval.  The Committee welcomed this suggestion and it was agreed to invite Arundel McDougall to join the Committee.  

3. Matters Arising from previous meeting

3.1 Commercial court:  new building (see Agenda item 4)

HN reported that there was still no news as to the date of the next meeting and so this would presumably not now take place until after the summer vacation.  

3.2 Conference on third party litigation funding

HN reported briefly on the progress with the debate being carried forward by the CJC on the topic of litigation funding.  Following the conference in February, there is to be another conference for 2 days later this week.  HN would be attending.  

One issue being looked at by the Master of the Rolls is the need for a funded claimant to disclose that fact that he was being funded (at present, this is only required regarding legal aid funding).  The thinking is that a defendant should then be able to apply for security for costs, even against an EU claimant (but not directly against the funder).  It was not yet clear how much detail was to be disclosed and whether it would be possible to seek security for the full defence costs or only up to the amount of the funding.  

A further topic being considered by the MOJ is whether there should be a licensing regime for funders (similar to that for claims managers).  

Bob Musgrove at the CJC was in charge of taking forward proposals.  HN presumed that there would be consultation on any proposed rule changes, although there has been no indication as to when such consultation would take place.  The Master of Roles suggested that it should take place sooner rather than later.  

The Committee agreed it imperative that the need for consultation be stressed to the judiciary.  HN will keep the Committee updated with developments in this area.
3.3 Response to consultation on a general pre-action protocol  
LM noted that the Committee’s response to the consultation on a possible general pre-action protocol had been submitted on 15 May 2008, and thanked SJ for his assistance in finalising the response.  

3.4 Plans for an open meeting

LM reported that he had been in contact with the clerk to Mr Justice Andrew Smith.  LM had received a positive response the suggestion of an open meeting to discuss the Commercial Court pilot towards the end of the year.  LM was to meet the Judge before the end of this term to discuss the plans in more detail and would bring proposals back to the next meeting in September.  

3.5 EU Directive on Mediation
According to TM, Sir Henry Brooke acknowledged the future publication of guidelines on the Consultation on the EU Directive on Mediation. With regards to this,  Judge Paul Collins said that high level consultation is necessary. TM will keep the Committee updated with developments in this area.

4. SRA consultation on Standards for solicitor higher courts advocates and outline proposals for a new accreditation scheme, 2 May 2008.

4.1 The Committee considered this consultation paper, noting that it asked for responses by 25 July 2008.  The Committee agreed that they were in favour of the proposed system in broad terms on the basis that it is far simpler than the current system, which was considered to be too complicated. 

4.2 It was noted that under the proposed new system, solicitors would be granted the right of audience in all instances.  The option would then be available to solicitors to undergo voluntary training (and pass an exam? – it was not clear) in order to receive advocacy accreditation. Accreditation would be valid for five years, after which a solicitor would need to pass further exams to re-qualify.

4.3 The Committee raised concerns that information regarding the proposed body in charge of training and accreditation was inadequate and that the way the proposed assessment is to be carried out requires further clarification.  The Committee questioned whether some of the matters covered by the proposed skills to be tested were relevant specifically to advocacy (as opposed to the skills that any litigation solicitor should possess); for example, the ability to conduct a client interview or familiarity with pre-action protocols.  It was suggested that the system was a one-size-fits-all solution, geared more towards criminal lawyers, and that it appeared excessively onerous for civil litigation practitioner.  

4.4 The continuing disparity between the requirement that solicitors undergo additional training and the position of the bar was also noted.  

4.5 It was noted that the proposed system would be beneficial overall in opening up advocacy to solicitors generally.  It was suggested therefore that the Committee might wish to be broadly supportive but to express reservations about the additional accreditation proposals.  It was questioned whether there would be much enthusiasm for gaining the additional accreditation:  voluntary systems of this sort tended to wither on the vine.  

4.6 If there were to be an accreditation system, it was suggested that this could be adequately catered for through the CPD system rather than to require solicitors to update their accreditation every five years.  In this respect, it was also noted that paragraph 19 of the proposal indicates that the five yearly re-accreditation appeared to concern only black letter law and procedure, not advocacy as such.  

4.7 The Committee felt that the transitional measures and the interaction with solicitors already possessing a higher courts qualification needed further clarification.  There were differing views as to whether an existing holder of higher rights who was passported across in to the new accreditation should then nevertheless be required to be re-accredited every five years.  

4.8 RA, AG and SJ volunteered to draft a response to the proposal by early next week

4.9 The Committee then discussed the specific questions posed in the consultation paper:

(a) Question 1:
The Committee agreed with the first question and that the approach suggested in paragraph 12 of the consultation paper was more than sufficient to protect the public interest and ensure the standard of advocacy in the higher courts. It was suggested that this may be an appropriate place to mention that advocacy training could be built into the LPC.

(b) Questions 2 and 3:

See points noted at paragraphs 3.3 and 3.4 above.  The Committee agreed that in the abstract questions 2 and 3 seem acceptable and that the Committee’s main objections should be made in response to Question 6.

The Committee agreed that the answer to question 3 should be: “Yes, more than adequate.”  The use of the word “appropriate” in question 3 was questionable.  

(c) Questions 4 and 5:
The Committee agreed, again, that its main concerns arose in relation to question 6 rather than questions 4 and 5.

(d) Question 6:
A number of concerns were expressed.  It was not clear who it was intended, would manage the assessment process and how it would be undertaken. Specifically, who would be the “independent organisations” and “specifically approved” bodies mentioned in Appendix 1.  There was discussion as to whether the Committee was prepared to say it agreed in principle with a  form of assessment on the basis that some points needed to be clarified, or whether it should instead express a preference for in-house training as opposed to the separate training system.

There was a need to provide for some passporting across of solicitors presently part of the way through gaining an advocacy qualification.  For those that are in the process of ascertaining a certificate, there needs to be a system to ensure that they did not lose the benefit of the training they have done or the investment they have put into that training.

(e) Question 7:
The Committee agreed that their answer to question 7 would be “no” on the basis that it created inequality between solicitors and barristers.  However, if the accreditation systems were to be put into practice, it should be managed through the CPD points system.  This could possibly require a certain umber of points from advocacy-focussed seminars, although some felt that this was an unnecessary complication bearing in mind that the re-accreditation appeared to focus on knowledge of law and procedure.  

(f) Question 8:
It was suggested that although the Committee did not agree with question 7, question 8 still needed to be addressed.

(g) Question 9:
The Committee agreed that the answer to question 9 was “yes”.  

(h) Question 10:
Some of the Committee felt that the proposition in question 10 was difficult to argue with in principle.  However, others considered that the answer should be “no” on the basis that an existing qualification should not be taken away.  

(i) Question 11:
The Committee agreed that the answer to this question was “no impact”.  

(j) Question 12:

The Committee agreed that question 12 was inapplicable.

5. EC Green Paper: Effective enforcement of judgments in the European Union: the transparency of debtors’ assets (response deadline: 30 September 2008)
It was felt, on reflection, that the EC Green Paper did not concern an area on which the Committee had much experience.  It was therefore not considered further.  

6. A.O.B

6.1 Tony Marks honoured for distinguished service
The Committee was pleased to note that TM had been honoured by the City of London for distinguished service.  The Committee congratulated TM on this well deserved honour.  

6.2 Review of Brussels Regulation 
SJ noted that the Brussels Regulation has been reviewed by Professor Hess from Heidelberg and in a shorter paper by the ISDA.  The European Union has not asked for comments on the Brussels Regulation, but commentaries have been written in response to difficulties posed by the Gasser and Primacon decisions.  Commentators agree that action must be taken, although they do not clarify what kind.  SJ suggests that the chances of such action being taken are slim.  It was suggested that the problem, which is predominantly a common law, is more likely to affect England than any other European country.  The Hague Convention on Exclusive Choice of Law Agreements could be the trigger for a re-think.  However, that was likely to be a long term exercise.  
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