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Apologies

Apologies were received from Angela Dimsdale-Gill, Duncan Black, Tom Coates Gavin Foggo, Richard Foss, Tony Marks Rory McAlpine, Stefan Paciorek and Kevin Perry.  

1. Minutes Of Meeting of 27 November 2007

There were no comments on the draft minutes of this meeting.

2. Matters Arising

2.1 Response to consultation paper on The Governance of Britain: Judicial Appointment.  

LM noted that following the discussion at the last meeting, the Committee had finalised and submitted its response to this consultation paper on 22 January 2008.

3. Meeting Calendar for 2008

LM asked whether there were any objections to the proposed meeting schedule for 2008.  None were raised but LM said that if difficulties arise, the timetable can be altered as necessary.

4. Report on the Chairs of Committees meeting on 24 April 2008

LM noted that he had unfortunately missed some of the meeting so asked RL to outline the main issues to the Committee.  

RL said that the meeting usually happened twice a year.  This particular meeting had been very useful, raising several issues which cut across and included all of the various committees.  It was felt that it was a positive thing to make the separate committees more intra-aware. RL agreed to draw up a list of these issues which LM would then circulate.  It appeared that most of the current issues were not of specific relevance to the Litigation Committee.

5. Commercial Court

5.1 New building progress

HN said that he had been due to attend the Progress Meeting but that he had received an email last week deferring the meeting as plans were being looked at again.  The email said that the aim was to update everyone again by the end of May.  HN said that he believed that the delay may be due in part to the fact that more attention was now being paid to the Chancery Bar criticisms of the new building.  HN said that the main fear was that the space was inadequate.  He understood that there were not enough court rooms.  He expressed concern that this was all being looked at rather late in the day.  LM added that he understood that one concern was the size of the court rooms and that there was also little space for consulting outside the court rooms.  It was noted that a Law Society paper last summer had promoted London as a litigation centre for business disputes and used the new commercial court building as an example.  This illustrated its importance and the potential damage if the building was not well designed.  HN suggested that he could try to get hold of the plans for the Committee to have a look at. SJ noted that the building had now slipped four weeks behind its original timetable but said that he had heard that people were confident that this would be made up over the next two years. 

HN and LM agreed that the Committee should wait and see what happens when the meeting is eventually held and perhaps discuss again once HN has heard back about the next meeting.

6. General Litigation News

6.1 EC White Paper – damages for breach of competition law

LM said that there is a White Paper from Brussels which dealt with competition law (compensating consumer and business victims of competition breaches).  The Paper requires responses by 15 July 2008.  He said that given that it was a detailed paper in this the specialist he expected that the Competition Law Committee would be dealing with this, and would be better placed to do so, but that he had thought it worth alerting the Committee.  JP observed that she had read a recent article in the Legal Week by David Shapiro about this Paper where he had discussed the ‘class action’ point and she suggested that there might in fact be a litigation issue here.  It was agreed that LM would find out whether or not the Paper was on the agenda of the Competition Law Committee. 

6.2 EC Green Paper:  Effective enforcement of judgments in the EU and the transparency of debtors’ assets
It was agreed to stand this item over (the deadline for a response was 30 September 2008).  

6.3 Proposed EU Directive on mediation

LM raised the proposed Directive on Mediation which the European Parliament would be voting on in June.  SJ commented that he understood the proposed Directive to be “fluffy” and that all it really said was that “mediation was a good thing to be encouraged”.  One of the proposals in the Directive relates to limitation periods and suggests that the start of mediation ought to stop the limitation period running. FE mentioned that this cut across pre-action protocol but acknowledged that this would be discussed later in the meeting. The Committee agreed that there did not appear to be anything of particularly concern about the proposed Directive and that the proposal regarding time limit during mediation appeared to be a sensible idea.  

6.4 CLAN

LM mentioned that RL had sent a paper advertising a “CLAN” conference from March 2008.  No one on the Committee had any further information about this organisation, which appeared to be new.  

7. Pre-action Protocols

7.1 LM noted that a response to the CJC Consultation Paper on a General Pre-Action Protocol and Practice Direction on Pre-Action Protocols was due in three weeks time.  He observed that this was essentially “Phase 2” of the debate and that when the Committee had looked at “Phase 1”, they had concluded that the proposal (at that stage) for a consolidated pre-action protocol was not attractive; in particular, because it appeared to be attempting to make “one size fit all”.  It was now proposed instead that the specialist protocols should be maintained but a general protocol added to cover cases not falling within one of the specialists areas.  This concept was better, provided the detailed content was acceptable, although there was still an issue as to the wide range of potential cases it would cover.  The Committee agreed that it ought to put in a response.  

7.2 The Committee then discussed the specific questions posed in the consultation paper:

· Question One – LM noted that the first question related to the proposed new structure and whether there were any objections to it. None were raised. SJ observed that the explanation was to help litigants in person and if the substance was effectively the same as previously, then this should not be a problem. 
· Question Two – The second question asked whether there are any exceptions to which the protocol should not apply.  FE said that it was dangerous to start making too many exclusions.  HN observed that it would apply where a specific protocol did not already apply.  LM said that at the moment the consultation paper did not suggest any exclusions.  
· Question Three – This question asked whether there were any comments on the language used or the drafting.  SJ said that he believed that words such as “must” were used too frequently and that in general, he thought the language was too dictatorial.  He thought that it was also unnecessary to stipulate at paragraph 7.4 that a letter must enclose “copies of all documents on which you hope to rely” rather than “essential documents” which would be far more sensible.  LM agreed and said that litigants in person will not know about the background to and the spirit of the protocols and this made these technical points an even greater concern.  SJ concluded that the addition of detail here is the problem.  He said that it has been inappropriate and changed the original point of the protocols. 
· Question Four –. LM noted that the point that parties cannot be forced to mediate has been removed.  SJ thought that this was fundamental and ought not to be removed.  It was noted however that the changed drafting did not actually change the legal position in terms of an obligation to mediate and that is was more a question of messaging and emphasis, and so perhaps was difficult to take issue with.  
Question Five – time limits.  This question relates to the approach taken to time limits.  LM said that one could not do anything mandatory without legislation and that it seemed sensible that parties could agree to suspend the running of time during mediation.  

There as then some discussion on expert evidence.  SJ expressed concern over paragraph 8 which relates to experts.  He commented that paragraph 8.6, which says that one must enclose a copy of a report, is incorrect and if one does not want to, it is not essential to enclose a report. SJB agreed with this and pointed out that sometimes the appointment of the right expert can take time and may not happen until after papers have been exchanged. He thought that this was perverse and described it as “frontloading gone mad”. HN agreed that it was not necessary to disclose expert reports at this stage. It was agreed by the group that this was really too early a stage at which to be discussing expert evidence. SJB said that this was another example of the fact that there was a need to be less prescriptive here (see further below).  
· Question Six (Model Claim Letter) – LM asked if people thought that this would be helpful.  FE said that she believed it was unnecessary as litigants may just copy it and fill in the blanks which would add nothing. SJB felt that it was not particularly appropriate here. LM agreed, noting that the Committee had previously considered that “standard letters” would not be helpful.
· Question Seven (Debt Claims) – LM said that he had more sympathy with this as it was aimed at those who may be in need of protection and not otherwise be aware of this information.  SJB noted that it must link to automated systems and that the pre-action protocol will cut across this. He wondered if it could be built into the claims handling computer programmes. 
· Question Eight (Experts) – (see above at Question 5) - the Committee does not agree. 
· Question Nine (Limitation) – LM said that he had been slightly mistaken in his comment on Question 5 and that the point was more general.  It would allow a claimant to specify a time limit for reply but that it would be for the court ultimately to decide what is reasonable.  FE said that she believed that more rigid timeframes would be a good thing for litigants in person.  SJB said that there were a very wide variety of cases however.  HN noted that by setting your own limit, there was a danger of getting into ‘satellite litigation’ and posed the question how long is long enough?  At paragraph 7.2, guidance as to what is a reasonable period is described as “less than a month” and “no more than a matter of weeks”.  The Committee believed that this was unclear and confusing and LM suggested a month as a good ballpark figure.  SJB said that these directions were trying to legislate for a huge number of types of claim and this was the crux of the whole problem. WM said that he believed that the problem related to litigants in person and he believed it was almost unsolvable. For those practising the Law, there is awareness of the spirit of the pre-action protocols and it has now been nearly ten years since the Woolf reforms.  He said that in the Court of Appeal, litigants in person apparently take up 40% of the court’s time.  It is obvious that this is a problem but the Committee was not convinced that these directions would help at all. 
It was agreed that the Committee should put in a response.  LM offered to circulate a draft within the next ten days for comment.  He mentioned that he would be abroad the week beginning Monday 12 May and SJ therefore agreed that he would help with any final amendments necessary as a result of comments.

8. Service of Documents

LM noted that the Committee had previously responded to consultation on this and that other people seem to have responded along the same lines.  LM asked if the Committee would like to do anything further as comments, now limited to the drafting, are still being welcomed.  It was agreed no further comment was called for.  

9. Rome I – Choice of Law in Contract

LM said that so far as he could recall, the Committee had not put in a paper on this before but that the Finance Committee had produced quite a lengthy response.  LM said that as he understood it, there had bee no objection to the proposal in general but that there had been concerns in certain specific areas (insurance, in particular) that had led the UK to reserve its position.  These particular issues had now apparently been resolved and therefore it was proposed that the UK should opt in.  Accordingly, the present consultation was limited to questions:  (1) Is it in the national interest for the Government to opt it?  (2) Should the rules apply throughout the UK?  and (3) Do you agree with the Partial Impact Assessment?  The deadline for a response was 25 June 2008.  

LM then asked for views on the issues. JP said that the Finance and Insurance Committees were both putting in a response.  LM said that that would make sense as those are the areas where the initial sensitivities lay.  HN asked what members thought of the idea that a court could disregard a party-made choice of law. SJ said that he understood that if a transaction had a close relationship with a country other than the country whose law had been chosen by the parties, the court could apply that law and that this uncertainty had caused concerns for his colleagues in the Finance Department at Clifford Chance.  For example, it would increase the work involved in transactions because of the need to cover and check all the potential countries that were involved in a transaction.  LM said that he would try to find out what attitude these other Committees were taking to consider whether anything was called for from this Committee.  

10. Civil Procedural Rules Committee Meeting – 14 March 2008

LM said that SJ had circulated minutes of this meeting last week and he asked SJ to summarise the min points for the Committee.  SJ noted also that these minutes are circulated to most of the PSLs in the City.  

Access to Court Documents was discussed following the Corner House judgment. The judgment ruled that in Judicial Review proceedings, there should be access to acknowledgments of service and summary and detailed grounds for resistance. The proposal now is that appeal notices and skeleton arguments ought to be made available to the public. It appears that there has been some pressure from the Press to allow this to happen. 

There had been no agreement on cost capping and the report suggested that judicial members were slightly more in favour of cost capping as a whole than non-judicial members. SJ said that he was unclear as to the CPR Committee’s decision. He said that cost capping was not a solution to the problem and a thorough review had been recommended. 

Time orders under the Consumer Credit Act had also been on the agenda.  The Litigation Committee concurred that this was not a matter that it needed to discuss.  

Pro bono costs had been discussed with the proposal that the costs of the winner go to charity. LM said that this suggestion would maintain the normal risk of a costs sanction, which was an important discipline for litigants, with the proceeds going to charity, so it appeared a beneficial proposal. 

The Committee returned to a discussion about access to court documents. LM observed that the in terms of skeleton arguments, this proposal could provoke quite a strong reaction.  SJ agreed that it may not be an attractive proposal but thought that it would be hard to object as the document was in open court anyway. SJB acknowledged that without access to the skeleton, it must sometimes be quite difficult to follow and report on proceedings, for example, when things are referred to by paragraph reference.  FE raised the question of whether there was a difference between companies such as Sweet & Maxwell and the Press as a whole in this situation.  LM said that one option was to make it possible to read the document in court but not allow people to take it away with them.  SJ asked if anybody knew who had the copyright of a skeleton and SJB said that any copyright is probably waived once in court.  He agreed it was very difficult to do anything about this issue.  LM agreed that he would keep an eye open for any developments in this area and check internally with PSLs for experiences in practice.

11. Commercial Court – long trials trial period feedback

LM returned to issue 5(2) of the agenda. He said that this was one of the big legal topics of the year and asked the Committee if there were any points that they would like to discuss. He also suggested that it could be put on a future agenda to monitor progress but that the Committee should aim to discuss the topic towards the end of the trial period so as to provide a final collective opinion.  It was agreed to proceed accordingly.  

12. Open Meeting Plans

LM reminded the Committee that it was encouraged to have one open meeting a year and that perhaps the Commercial Court Long trials trial period would be the obvious topic for such a meeting, given that it was likely to be the most significant issue in the commercial litigation sphere this year.  The Commercial Litigators Forum had held a well attended meeting at Allen & Overy at the start of the process which had been productive and attended by judges.   It was agreed that it would be productive to invite judges to attend and discuss the experiences coming out of the trial period and what they had in mind for as a result.  SJ suggested booking a date for this as soon as possible.  LM mentioned the possibility of holding a joint meeting with the CLSA or the Commercial Litigators Forum.  LM said that he would speak to the Commercial Judge and see if he was willing to pencil something in. LM thought that the Committee would have to be flexible regarding a date.  HN said that he did not believe that there was any suggestion of a re-run at Allen & Overy.  LM said that it might be an idea to mention this open meeting on the CLLS website.  CV noted that the judges may well welcome this idea as part of their feedback gathering process. 

13. A.O.B

HN said that he would like to briefly mention the CJC Away Day regarding Litigation Funding which he had attended in February.  HN had told the CJC that he and Tom Coates were points of contact should they feel that the Committee could usefully contribute in some way. 

The topic for discussion had been whether third party funding needed to be regulated. HN said that the regulators did not show much enthusiasm for this.  He has the transcript of the meeting but it was held on the Chatham House basis and so should be kept confidential.  He said that the funders seemed pretty sanguine on the issue and that the only commercially sensitive issue which arose was pricing.  HN is attending another Away Day in mid-July and he is happy to take back any opinions or suggestions which the Committee may have.  He suggested that any concerns are emailed to him before the next Away Day.  
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