	

	


	

	


	

	



Minutes of the City of London Law Society Litigation Committee on 

Tuesday, 27 November 2007

	Committee Meeting
	Mitre House – 4.00 pm

	Date:

	27 November 2007

	


	Attendees
	
	Firm
	

	Tony Marks 
	(“TM”)
	CMS Cameron McKenna
	

	Louise Powell 
	(“LP”)
	CMS Cameron McKenna
	

	Duncan Black 
	(“DB”)
	Dechert
	

	Joanna Page
	(“SG”)
	Allen & Overy
	

	Hardeep Nadal 
	(“HN”)
	Herbert Smith
	

	Willy Manners 
	(“WM”)
	Macfarlanes
	

	Angela Dimsdale-Gill
	(“NH”)
	Lovells
	

	Philip Vaughan 
	(“VM”)
	Simmons and Simmons
	

	Simon James 
	(“SJ”)
	Clifford Chance
	

	Richard Caird
	(“RC”)
	Denton Wilde Sapte
	Alternate for Rory McAlpine

	George Lubega
	(“CG”)
	Pinsent Masons
	Alternate for Stefan Paciorek

	Tamsin Turk
	(“RF”)
	Kingsley Napley
	Alternate for Richard Foss

	Colin Joseph
	(“CJ”)
	Kendall Freeman
	Alternate for Kevin Perry


Apologies

Apologies were received from Kevin Perry; Richard Foss; Chris Vigrass; Gavin Foggo; Rory McAlpine; Stefan Paciorek; Lindsay Marr; and Philip Reed.

1. Minutes of meeting of 25 September 2007

1.1 There were no comments on the minutes of this meeting.

2. Matters arising

2.1 The Commercial Court Working Party

ALM noted that he had had conversations with Anne Hodgson and Mr Justice Aiken’s clerk, and Ms Hodgson had sent ALM the report by the Judge but said that it could not yet be circulated until the Commercial Court Users Group Committee had looked at it and debated it.  SJ confirmed that he thought the Users Group would be looking at the report on 28 November.  ALM noted that the contents of the report were not particularly revolutionary, and simply advocated better case management and the limitation and refining of issues following through from pre-proceedings up to trial.  The suggestion seemed to be that they would not be looking for comments from the CLLS Litigation Committee, as there were already two solicitors on the Board of the Commercial Court Working Party.  ALM suggested that he reply to the email noting that they did not want us to look at the final report, and that he would pass it on to the Commercial Litigation Committee at the next meeting, once he had been given the all clear to distribute it.  He suggested that the Committee could then let the Commercial Court Working Party have their comments in due course, and recommended to the Committee that they look at it in the meeting in January or February of 2008.

CJ noted that the LSLA Committee had also not been able to look at the Commercial Court Working Party paper, and that it seemed that the Commercial Court wanted to put it into practice very quickly, and possibly into the revised Commercial Court Guide in the New Year.  This meant that there was very little time for consultation.  The Working Party has looked at it, and that seemed to be the end of the matter.

The general feeling was that it should be a more consultative process, and HN noted that they should consult more widely while the paper was in draft form.  There may be a couple of things that the Litigation Committee would want to discuss for example.  It was agreed that ALM would note in his email that it was likely that the Committee would have some comments which they think the Court might find helpful.  In the meantime, it would be useful if we could get the names of contacts at the Commercial Court Users Group for future use.

2.2 Solicitors Code of Conduct

ALM noted that we had had some success with this regard, and read out Stella Dunn’s email of 15 November 2007 (which was distributed at this meeting).  This email noted that the proposed rule 11.01(2)(b) is likely to be deleted along with the final sentence in Guidance Note 17(b).  This rule is concerned with the duty not to deceive or mislead the Court, and in sub-section (2)(b) stated that “you must draw the Court’s attention to … the contents of any document that has been filed in the proceedings where failure to draw it to the Court’s attention might result in the Court being misled”.  ALM noted that the email said that sub-section (c) was also likely to be amended, with the procedural irregularity requirement being amended to account for some indication as to what amounts to be procedural irregularity, and potentially amended to “material procedural irregularity”.

ALM noted that we had in the previous CLLS meeting also discussed rule 11.06, which dealt with appearing as a witness.  He asked whether the Committee wished to revisit this point.  HN said that he would have another look at it to see if there was still something that needed to be discussed.

ALM thanked WM for drafting the note, which had gone in on time, detailing the Committee’s comments on the draft revisions to the Solicitors Code of Conduct.

3. Report on the CLLS Chairs meeting

3.1 ALM noted that he had attended one of the quarterly meetings of the CLLS Chairs last October, at which there had been a brief presentation given by David Hertzell, the Law Commissioner.  Potential areas of interest to CLLS Committees were listed in the email from Stella Dunn of 31 October 2007 (which was distributed at this meeting).  ALM thought that none of the areas listed were of specific interest to the Litigation Committee.  ADG noted that rights of third parties against trustees and trust funds could be potentially material, as this may be relevant for example in pensions litigation.  ADG said that she would like to know what was happening in this area, and would investigate.

3.2 The email also noted that Marc Hanson, the Chair of the Construction Law Committee, had explained the training programme that his Committee had developed.  Stella Dunn had wanted to know if any other Committees were interested in providing any training.  ALM noted that in the context of construction, many firms dabbled in that area but did not necessarily have a firm basis in terms of training and had decided that training in this area would help at a junior level.  It was agreed that the Litigation Committee were not interested in providing any such training, especially given that the LSLA provided very good lectures and this Committee would not want to compete with them.

4. Report on responses to Consultation Paper on Civil Court fees

4.1 Feedback had been received from the MoJ which ALM had distributed it to the Committee members.  The MoJ had noted the Committee’s objection that there was in principle no justification to charge commercial parties higher fees in order to subsidise those below.  The paper had concluded that charges were the next step in a long term strategy for revision of the Court fee system.  Whilst hearing fees were not yet to be implemented, the paper noted that the MoJ would continue to investigate the possibility of daily fees in large commercial cases.

4.2 SJ noted that it was unlikely to come into force prior to 2009, and the general gist of the report seemed to be that they would review the scope of such suggestions and undertake further consultation.  The question of Court fees had therefore not gone away completely, but was on hold for the moment.

5. Consultation Paper: Government of Britain: Judicial Appointments

5.1 ALM noted the responses to this paper were required by 17 January 2008.  DB and ADG agreed to prepare a response on behalf of the Committee.

5.2 SJ noted that changes had only been introduced in the last year, so relatively speaking it was a little too soon to make judgments on the current system and try to change it.  PB concurred that it should be left as it is for the moment until the current system has been allowed to settle in and we can see what changes that has brought and how it is working in practice.

5.3 ADG noted that it was unclear how the new system as proposed in this paper was going to work.  She stated that it was not transparent, and they seemed to make up the rules regarding each vacancy as they went along.  No firm parameters were provided, within which the JAC was supposed to work.  CJ noted that it was also important to decide who the process was to be transparent to.  It could be towards the candidates, or the world at large.  It was generally agreed that it was important for the candidates who are applying, but ADG also noted that it was important for the appointments to be seen by the general public as being transparent and fair.  ALM noted that the general theme of the paper seemed to be shifting away from the powers of the Lord Chancellor which were being reduced or removed.

5.4 ALM noted that a good starting point may be to discuss the general fundamental principles as outlined in Section 2 of the Paper.  These were an independent judiciary; appointment on merit; equality; openness and transparency; and an efficient and effective system.  It was noted that these factors were very broad, and were not helpful with regard to informing upon exactly how the appointment was made, instead simply pointing towards main factors that would be considered.  Other factors could also potentially be taken into account, such as: independence; integrity; legal certainty of conditions of service and security of tenure; arrangements for discipline, suspension or removal to be subject to the established standards of judicial conduct and with a right of independent review; impartiality; propriety; equality and competence and diligence.  Following these principles there appeared to be an obscure section on how the appointments would work mechanically, with the Lord Chancellor appearing to have three strikes at rejecting the candidate.  DB noted that the judicial appointments process covered a very wide range of appointments, including specialist judges.  ALM noted that they are all done through the Judicial Appointments Commission (“JAC”), with a wide range of applicants including solicitors as well as barristers, and involving the appointment of a range of judges including those involved in tribunals.  It was evident from the Judicial Appointments website, and the list at the back of the paper that their appointment powers were very broad.

5.5 Question 1 asked whether the Committee considered the principles as listed for judicial appointments to be broadly right.  Question 2 asked whether there were any other fundamental principles that should underpin the process for judicial appointments.
5.6 ADG noted that the principles did not in their current form actually mean much, and they needed to be further defined.  It needed to be explained how they were intended to ensure that judicial appointments were as transparent and fair as possible.  It was noted that not only did the candidates need to have access to as open a system as possible, but that it was important that given the judiciary was a service industry and a public body, that it was seen to be transparent, as people had to have confidence in the system.  More information therefore needed to be available.  Whilst it was easy to agree on phrases and criteria, the real issue was how to go about making judicial appointments in practice.  It was therefore concluded that under questions 1 and 2 more specifics were required.
5.7 Question 3 asked whether the Committee considered the existing arrangements for making judicial appointments properly take into account these principles.  It was noted that currently there was no evidence that they did or did not.  The fundamental question seemed to be whether the involvement of the executive was desirable, and whether this was in keeping with the current principles.  This tied in with question 4, which asked whether the current role of the executive in judicial appointments should be altered and, if so, how.  There was some debate about whether the role of the Lord Chancellor should be completely removed, and whether his powers should be handed over to a Select Committee, for example, to increase the role of Parliament.  CJ noted that it was no longer logical to involve the Lord Chancellor in the process as he is no longer head of the judiciary.  ALM noted that the logic of including such powers for the Lord Chancellor, was that the JAC needed a check and balance and some level of accountability.  WM asked who would do it otherwise.  HN suggested that a Select Committee could be put into place as a review body that would act as a check and balance on the JAC.  ADG asked whether alternatively the Lord Chief Justice could act as the required check and balance on the JAC.  ALM noted that he was probably already on the JAC, and HN said that in that case he could be taken off the JAC and reserved specifically for the role of ensuring that the JAC acted in a transparent and fair way.  HN is in agreement that the Lord Chancellor should no longer be involved with the JAC, as he was never called to account in Parliament in any case and the link with the executive was no longer necessary.

5.8 There was some debate as to the level of accountability required and the questions to be put to the candidates involved.  ADG noted that there was no harm in grilling candidates, given the position that they would ultimately hold.  There was a need to satisfy the end consumer and ensure that there was a confidence in the judicial system.  ALM noted that it would not be practical to grill everyone, and SJ noted that if all judges had to go through such a process, the system would grind to a halt.  HN questioned whether this was a sufficient reason not to have as rigorous a process as possible.  GL noted that he was sure all had some experience of behaviours of High Court judges for example, and that a forum would be useful for collecting comments and evidence prior to appointments being made.  HN suggested that the process could be tapered according to seniority, with a more rigorous process, for example, for High Court judges and above.

5.9 JP agreed that it was proper to sever the link between the Government and the judiciary, but the difficult question was what to put in its place.  Given that the level of trust and faith in the judicial system has been shaken, it was important that the right changes were made.  WM noted that he shared concerns with regard to the Lord Chancellor’s involvement, but was so far unimpressed with any suggested alternatives.  He was of the opinion that it should be left for the time being and see what happens.  The Committee then took a vote on the matter, with five people voting for the system to stay as it is for the time being, and seven people voting for change of some description or other.  There was however no agreement as to what the change would be to.

5.10 Question 5 asked whether the current role of the judiciary in the process should be altered, and if so how.  SJ noted that the current process did involve the judiciary to too great an extent, and in the interests of diversity the role of the judiciary should be lessened.  High ability in advocacy did not mean necessarily that the applicant would make a good judge.  GL noted that it was common to ask for references with a preference for judicial references, which itself meant that there was a bias in favour of advocates.  Solicitor non‑advocates for example would be potentially cut out.  It was therefore agreed that the Committee would recommend an increased reliance on the participation/input of non‑judicial personnel in the application process.

5.11 Question 6 asked whether the legislative should be involved in the process in some way, for example by holding post appointment hearings, regardless of whether there is a change in the role of the executive or the judiciary, and if so, how. As previously discussed, it was decided that there should be an involvement of the legislature in the process, whether by Select Committee or some other means.

5.12 Question 7 asked whether there should be any change to the arrangements for judicial appointments across the board, or whether it should apply through group of appointments, for example by removing the Lord Chancellor from the process of appointment for all but the senior judiciary.  It was agreed that there should be a different regime for High Court judges and above, but that the Lord Chancellor should be removed in terms of his involvement for all appointments.  It was important that the process was subject to the correct check and balance, which it was agreed would likely be the legislature itself.

5.13 Question 8 asked whether there should continue to be some check (currently exercised by the Lord Chancellor) on recommendations from the JAC and if so who is the best person placed to perform that role.  As previously discussed, it was agreed that there should be some check on recommendations from the JAC.  HN noted that if the general view was that change was required, further consideration was needed as to what would be in its place, whether it be a Select Committee, the Lord Chief Justice, or some other option.  Scrutiny of the JAC would need to be in terms of the process used, as well as the making of individual appointments.  The majority of the Committee seemed to be in favour of the Select Committee option.

5.14 Question 9 asked whether the need for consultation or concurrence be removed for decisions on authorisation, nomination, assignment and extensions of service.  It was agreed this need should be removed as in any case the Committee was advocating the removal of the Lord Chancellor anyway.

5.15 Questions 10, 11 and 12 were deemed not applicable.

5.16 Question 13 asked whether the Committee agreed that the Lord Chancellor should ultimately have responsibility for determining eligibility criteria for specific judicial posts.  The Committee was not happy with the Lord Chancellor’s involvement, and advocated that the JAC be subject to Select Committee scrutiny.  Eligibility criteria needed to consider both statutory and non‑statutory factors, and ALM noted that positive discrimination could water down the merit of passing the legal exam tests for example.

5.17 The Committee held no view on question 14.

5.18 Question 15 asked whether the CRA should be amended to allow the Judicial Appointments Commission to take the preliminary steps in their selection process before a formal vacancy notice is received.  The Committee agreed that it should.

5.19 Question 16 asked whether there were any additional changes that should be made to the judicial appointments process, and it was agreed that this had been dealt with these in the above discussion.

6. Any other business

6.1 ADG thanked ALM on the Committee’s behalf for his time as Chairman and all agreed that he had done an excellent job for the CLLS Litigation Committee.  ALM responded that he was sure that the Committee would continue to prosper under Lindsay Marr’s chairmanship and thanked the Committee for their support.
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