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Current matters 

European Commission’s European contract law proposals

The CLLS is continuing its dialogue with the European Commission and other stakeholders regarding the Commission's European contract law proposals.

To date, the CLLS has responded to a number of consultations on this issue, most recently in June when it submitted a response to the Commission's Expert Group's "Feasibility Study" (the Expert Group’s document included a 189 article draft code). The CLLS questioned whether the Commission's proposals in this area were useful, appropriate or justified. More broadly, along with a number of other stakeholders, the CLLS has expressed a number of additional concerns about the Commission's European contract law proposals including the method by which the proposals have been introduced and consulted upon, and the uncertainty surrounding a number of aspects of the proposals. 

Since the CLLS’s submission was made, the Commission has (on 11 October 2011) released a “Proposal for a Regulation of the European Parliament and of the Council on a Common European Sales Law”. (Read paper) for the proposed regulation and other accompanying documentation.) Furthermore, the Commission also recently released an accompanying impact assessment document (Read paper). As the Commission’s 11 October press release stated, “[t]he Commission's proposal now needs approval from EU member states and the European Parliament”. 

Going forward, the CLLS will continue to work with a number of stakeholders on this issue, and the CLLS Chair Alasdair Douglas has joined a Ministry of Justice stakeholder group on this issue. The CLLS is also following with interest the Law Commission's study “on the legal consequences for the United Kingdom if an optional European contract law were to be created along the lines of the Expert Group’s draft, in relation to business-to-consumer contracts.. [and] business-to-business contracts...”

Training Committee publishes briefing note on Joint Legal Education & Training Review
Furthermore, the CLLS Training Committee recently published a briefing note which sets out some background on the Joint Legal Education & Training Review of the SRA, the Bar Standards Board and ILEX Professional Standards (the “Review”) (Read briefing paper and associated documents). As the note states, “the project itself will fall broadly into two parts: (a) scoping the current and likely future legal services sector to 2020, and (b) identifying the key skills and training needs within the sector, making recommendations for legal education and training accordingly.” 

Submissions

Company Law Committee comments on FRC paper "Cutting Clutter. Combating clutter in annual reports".

The Company Law Committee recently responded to the Financial Reporting Council's paper on "Cutting Clutter. Combating clutter in annual reports". (Read paper). The FRC’s discussion paper provided preparers of annual reports with practical aids for reducing clutter, and gave ideas for how disclosures might look without the clutter and factors to consider when planning the annual report process. The paper was broadly organised into three areas, namely “investigating clutter”, “barriers to cutting clutter” and “addressing common areas containing clutter”.  The Committee welcomed the opportunity to comment on the paper, suggested that the starting point for such an exercise must be a consideration of the purpose of the annual report and the users for whom it is prepared, and noted that much information is included in annual reports in order to satisfy statutory reporting requirements. 
Financial Law and Litigation Committees argue against opting into proposed EAPO regulation
The Financial Law and Litigation Committees recently separately responded to the Ministry of Justice’s consultation paper on how the UK should approach the proposed EU European Account Preservation Order regulation (to facilitate cross-border debt recovery in civil and commercial matters). 

(Read Financial Law Committee Response)  (Read Litigation Committee Response) 
The consultation paper sought views on whether it is in the UK’s national interests to be a party to the Regulation, i.e. whether the UK should opt in to the proposal or not and/or be party to the negotiations on this issue. The paper also sought views on the proposal’s specific provisions.  The Financial Law Committee said that there were “serious concerns that the proposals in their present form carry a real risk of: 

· irremediable injustice to defendants, 

· serious damage to businesses and individuals, and 

· over-riding of the interests of secured creditors and of banks with set-off and netting rights.”

The response later stated that “Reluctantly, therefore, we conclude that the risks to UK businesses and citizens are such that the UK should exercise its right to opt out of this legislation. The UK should, of course, press its reasons for doing so and be prepared to opt in if sufficient safeguards and clarity are introduced into the proposals.“ The Litigation Committee’s response also dealt with a number of specific concerns that the Committee had about the proposal, and stated that “…the Committee considers that the flaws in the Commission's proposal are such that the UK should not opt in to the Commission's proposal at this stage. The threats to UK businesses and banks arising from the proposal in its current form are such that the UK should not take the risk of opting in to the proposal in the hope that the draft regulation will be sufficiently improved in the course of the legislative process. The UK should only opt in if that legislative process does in fact significantly improve the regulation.” 

(It is understood that the UK Government has subsequently decided not to opt in to the proposed regulation for the time being.)

Planning & Environmental Law Committee responds to DCLG draft NPPF and Defra draft NPS for Hazardous Waste consultations
The Planning & Environmental Law Committee recently responded to the DCLG consultation on the Draft National Planning Policy Framework (“NPPF”)  (Read paper).  The consultation sought views on the draft NPPF, which it stated “will replace the current suite of national Planning Policy Statements, Planning Policy Guidance notes and some Circulars with a single, streamlined document.” The Committee’s response in broad terms “welcome[d] the proposed [NPPF] as a breath of fresh air and support[ed] the objective of providing simple and clear national policy with the intention of allowing people and communities back into planning.” and “further support[ed] the proposal to sweep away unnecessary restraints on development whilst restating and strengthening necessary protections such as for rural areas.”  However, the Committee identified several areas of concern where, in its opinion, from a legal perspective, the draft policy requires revision and enhancement and it commented on these in its responses to the consultation questions.
The Committee also recently responded to the Defra "Consultation on a Draft National Policy Statement [NPS] for Hazardous Waste" (Read paper) The consultation sought to give stakeholders the opportunity to comment on the draft NPS and the framework it sets for those planning decisions. The response answered some of the specific questions in the consultation paper. 

Regulatory Law Committee responds to HMT document "Review of the Money Laundering Regulations 2007: the Government Response".

The Regulatory Law Committee recently responded to the HMT document "Review of the Money Laundering Regulations 2007: the Government Response" (Read paper). The review included a series of consultative proposals to amend the Regulations. The objective of the review was to assess the extent to which the implementation of the Regulations reflects the principles of effectiveness, proportionality and engagement in practice. The response commented mainly on some of the more general issues mentioned rather than on the specific consultation questions, and stated inter alia that “The Government Response reflects that there are concerns that the risk based approach is not as fully supported as it might be by supervisors, and by supervision and enforcement policies.”. The response also stated that “We believe that the Government should be actively encouraging the Joint Money Laundering Steering Group to produce further guidance on the risk based approach.”  

Revenue Law Committee comments on HMT’s CFC and Patent Box proposals
The Revenue Law Committee recently responded to the HMT document “Consultation on Controlled Foreign Companies (CFC) reform: detailed proposals” (Read paper) The consultation included detailed proposals for how the new CFC regime will operate (ahead of publication of draft legislation in autumn 2011.) The response made a number of detailed comments on the various sections of the consultation paper
The Committee also recently responded to the HMT’s consultation on the Patent Box (Read paper). The consultation provided a detailed explanation of how the Government proposes to implement the Patent Box (a preferential regime for profits arising from patents), and sought views on the regime’s proposed design. The response made a number of detailed comments on the various sections of the consultation paper. 

Training Committee responds to SRA’s “Higher Rights of Audience Regulations” consultation 

The Training Committee recently responded to the SRA consultation “Realignment of the Higher Rights of Audience Regulations in relation to higher rights of audience and the aims of the Qualified Lawyers Transfer Scheme” (Read paper).  As the response stated, “the current drafting of the Higher Rights of Audience Regulations 2010 enables internationally qualified lawyers to seek recognition of their international (or intra-UK) higher rights qualifications by providing the SRA with evidence of their practical experience and qualifications gained outside of England and Wales. As a result, the SRA propose to shut down this option… The Response of the Training Committee to the single question in the Consultation Paper of "Do you agree that the SRA should treat all applicants for higher rights of audience in the same way?" is that we do.”
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