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Monthly E-Briefing (Issue 33 – January/February 2012)

E-Briefing Short Version

(Covering 1 January 2012 – 29 February 2012)

(For a more detailed version of this document, click here)
Current matters 

The Government has issued a Call for Evidence about the impact, possible costs and benefits of the European Commission’s proposed Regulation for a Common European Sales Law (CESL). A copy of the Call for Evidence can be found here: https://consult.justice.gov.uk/digital-communications/common-european-sales-law. The CLLS is currently considering the Call for Evidence document.

Submissions/documents 
The Company Law Committee recently responded to the ESMA consultation paper entitled “Draft technical standards on the Regulation (EU) xxxx/2012 of the European Parliament and of the Council on short selling and certain aspects of credit default swaps” (ESMA 2012/30). (Read paper) 

The Competition Law Committee recently responded to the OFT consultations “Applications for leniency and no-action in cartel cases: OFT’s detailed guidance on the principles and process” and “OFT’s guidance as to the appropriate amount of a penalty: A consultation on OFT guidance”. (Read paper) 

In relation to the first consultation, the Committee’s response was limited to two areas “(i) the conduct of internal investigations where the OFT seeks, unusually, to limit the amount of legal advice that a company can obtain; and (ii) the waiver of legal privilege where we recognise that the OFT has a legitimate aim but wonder whether it might be achieved in a less radical manner.” The Committee also responded to the specific questions in the second consultation.

The Competition Law and Intellectual Property Law Committees recently submitted a joint response to the European Commission’s “Review of the Current Regime for the Assessment of Technology Transfer Agreements”. (Read paper). As the consultation document stated, “In April 2004, the Commission adopted Regulation EC No 772 / 2004 on the application of Article 81(3) of the Treaty [now Article 101(3) TFEU] to categories of technology transfer agreements, and Guidelines on the applicability of Article 81 of the Treaty to technology transfer agreements. These instruments will expire on 30 April 2014.”  In general terms, the response supported the introduction of a new block exemption regulation for technology transfer agreements when the TTBER expires in 2014, and commented on the approach that the Commission could take in such regard. 

The Insolvency Law Committee recently responded to the Insolvency Service consultation “Reform of the Process to Apply for Bankruptcy and Compulsory Winding Up”. (Read paper) 

As the consultation paper stated “The proposed reforms build upon proposals to reform the debtor petition bankruptcy process by removing the court from the application stage where there is no dispute between the parties about the outcome. “ In its response, the Insolvency Law Committee focused mainly on the proposals contained in the Consultation relating to corporate debtors and compulsory winding up. 
The Litigation Committee recently responded to the MoJ consultation paper “Fees in the High Court and Court of Appeal Civil Division” (CP15/2011) (Read paper).  The consultation paper proposed changes to fees in the High Court and Court of Appeal Division. The stated aim of the proposals was to charge users of these two jurisdictions more proportionally for the resource their cases consume, while protecting access to justice for the most vulnerable, with the aim of reducing the taxpayer subsidy of the courts service. The Committee responded to the specific questions contained in the consultation paper. 

The Committee also recently responded to the MoJ’s consultation “Appointments and Diversity: ‘A Judiciary for the 21st Century’” (Read paper). The consultation set out proposals for changes to the statutory and regulatory frameworks for judicial appointments. The response dealt with the specific questions contained in the consultation paper. 
The Planning & Environmental Law Committee recently responded to the DECC Consultation “The Green Deal and Energy Company Obligation” (11D/886).  (Read paper).  The consultation and the questions posed by it raised practical policy issues in relation to the details of the Green Deal and ECO policies that are to be implemented in secondary legislation and under the energy licensing framework. In its response, the Committee responded to the questions that were particularly relevant to the legal industry and property professionals.  

The Professional Rules & Regulation Committee (PR&RC) recently responded to the SRA’s “The regulation of international practice” consultation. (Read paper). The consultation document set out the SRA's proposals on how it might regulate the international practice of firms with headquarters in England or Wales. The Committee responded to the specific questions at the end of the consultation paper. 

The Regulatory Law Committee recently produced comments on the proposed Market Abuse Regulation (“MAR”) and Market Abuse Directive (“MAD”) (Read paper). The purpose of the paper was to highlight the principle areas where the Committee had identified that the Commission’s proposed new MAR and MAD2 raise legal concerns, particularly focusing on areas where the proposals create risks for legal uncertainty.  The paper also proposed specific solutions or identified areas for further consideration. 

The Committee also recently responded to the Questionnaire on MiFID/MiFIR 2 by Markus Ferber MEP (Read paper).

The Committee also recently published comments on the section of the FSA December 2011 quarterly consultation (CP11/27) relating to Performance Management Data Returns (“PMDR”) transactions (guidance on the role of brokers) (Read paper). The relevant part of the consultation concerned proposed amendments to the FSA Handbook, namely to the guidance in the Code of Market Conduct, relating to the disclosure of inside information by brokers during deals in which stock owned by persons discharging managerial responsibilities (PDMRs) is being sold (Chapter 6). The response “support[ed] the rationale underpinning the proposed exemption from the market abuse (improper disclosure) offence –namely, enabling the divestiture of illiquid stock that would otherwise be unsaleable.”  However, it stated that it was “concerned that the FSA is not proposing any form of corresponding exemption for prospective purchasers of such stock.” The response also commented specifically on the proposed new provisions in MAR 1.4.4A, designed to implement the sell-side illiquid stock exemption. 

The Revenue Law Committee recently commented on the draft clauses of the Finance Bill 2012 published on 6 December 2011 relating to controlled foreign company reform and the document “Controlled Foreign Company (CFC) – an update” published in January 2012. (Read paper). 
The Training Committee recently published a briefing note on the Joint Legal Education and Training Review of the SRA, the Bar Standards Board and ILEX Professional Standards (Read paper). 
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