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Download Issue 28
E-Briefing Short Version

(Covering 15 April 2011 – 31 May 2011)
To read an extended version of this report click here.
Current matters

Appointment of new Chair CLLS

Alasdair Douglas has commenced as the new Chair of the CLLS (effective 15 June 2011) (Read Press Release).

EU Contract Law Proposals

As mentioned in the previous e briefing, on 3 May 2011 the Commission published a "feasibility study" on the contract law issue, which included a 189 article draft code. (Read document). Stakeholder comments on the document have been called for by 1 July 2011. The CLLS is currently preparing its response to this document.  On 8 June plenary session of the European Parliament adopted the Parliament’s Legal Affairs Committee’s own-initiative report (which supported “setting up an optional instrument (OI) for European Contract Law”) (Read report). The Commission's Work Programme (for May to end December 2011) has forecast 19 October as the date for the release of a “Proposal for a legal instrument on an optional European Contract Law”. The Commission apparently intends to rely on Article 114 of the TFEU.   (See EC Forward Planning Programme). 

Submissions

ABS fee structure

The Professional Rules and Regulation Committee recently responded to the SRA Consultation "Alternative Business Structures Fee Structure"  (Read paper.) The response suggested that the SRA announce a date by which it will move to a risk-based fee structure, and that the SRA “look at ability to pay in a more sophisticated way than simply by looking at turnover”.  

Regulation of insolvency practitioners

The Financial Law Committee recently responded to the Insolvency Service “Consultation on Reforms to the Regulation of Insolvency Practitioners” (Read paper). The consultation paper was published in response to the OFT study into the market for corporate insolvency practitioners, was supportive of the majority of the recommendations of the report, and sought views on whether, and if so how, to implement the recommendations presented by the report (as well as setting out different options to do this). In its response, the Financial Law Committee strongly opposed the proposal to increase the prescribed part, which they considered would not contribute to achieving better control of the fees of insolvency practitioners and would lead to a number of other difficulties. 
BIICL "Cross-Border Assignment Questionnaire"
The Financial Law Committee also responded to the British Institute of International and Comparative Law (BIICL) "Cross-Border Assignment Questionnaire" (Read paper). BIICL was appointed by the European Commission to conduct a study into the effects on third parties of assignments, with a focus on the law applicable to such assignments.  As part of this role, BIICL circulated a questionnaire to representatives of business and the legal profession concerning their activities involving the assignment of debts and other rights with a cross-border element. The study considered (among other questions) whether a harmonised rule was necessary. The Committee’s submission responded in detail to the specific questions posed. 

Use of live, text‐based forms of communications from Court
The Litigation Committee recently responded to the Judicial Office for England and Wales’ document “A Consultation on the Use of Live, Text‐Based Forms of Communications from Court for the Purposes of Fair and Accurate Reporting” (Read paper). The consultation followed the publication of the Lord Chief Justice’s Interim Practice Guidance on live, text-based communications from court on 20 December 2010. The consultation considered “how the courts should take account of [recent] technological and cultural developments in reporting, in a way which protects freedom of speech, the right to a fair trial and maintains the statutory requirement that reports of legal proceedings must be fair, accurate and in good faith.” The Committee’s response mentioned that it thought there was a legitimate demand for live, text-based communications to be used from the courtroom. It further stated that “such communications should be permitted unless they disrupt the Court process and interfere with the proper administration of justice,” and that “There is every reason why the facility of such communications should be extended to persons other than the media, including legal representatives and their clients who are the users of the Court service.”

EC collective redress proposals

The Litigation Committee also responded to the European Commission Staff Working Document "towards a coherent European approach to collective redress" SEC (2011) 173 final (Read paper). The paper stated that “A coherent European framework drawing on the different national traditions could facilitate strengthening collective redress (injunctive and/or compensatory) in targeted areas.” The Committee’s response stated inter alia that “We believe that each Member State is best placed to develop its own approach to collective redress. This will enable Member States to address specific issues which may apply in their own jurisdictions. We consider that it is premature and over-ambitious to seek a more prescriptive EU-wide approach at the present time“

HMT consultation on "A New Approach to Financial Regulation: Building a Stronger System”

The Regulatory Law Committee recently responded to the HMT Consultation "A New Approach to Financial Regulation: Building a Stronger System” (Read paper). The consultation document set out elements of the Government’s financial regulation plans. The Committee’s response stated inter alia that “a structure involving more than one regulator carries clear risks of lack of effective coordination and related cost and uncertainty for firms. The implementing legislation must set a clear framework within which the authorities must operate and co-operate, to provide the markets and firms with the efficient and cost effective regulation that they need.“ The Committee also expressed serious concerns about the proposals in relation to various changes in the provisions relating to enforcement and similar matters, such as refusals to approve individuals, and in relation to the proposal to publish warning notices. 
FSA Remuneration Code guidance consultation

The Regulatory Law Committee also responded to the FSA consultation on guidance on the Remuneration Code (the “Code”) (Read paper). The Committee’s response stated inter alia that it welcomed the Guidance as a means of assisting firms in finalising their policies and procedures in relation to the Code, but that the Committee did have concerns in respect of two aspects of the guidance, namely Guaranteed Variable Remuneration and Overseas Code Staff. 
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