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Company Law Committee responds to EU corporate governance framework consultation

The Company Law Committee recently responded to the EC consultation “The EU corporate governance framework” (Read paper). 

The stated purpose of the Green Paper was to assess the effectiveness of the current corporate governance framework for European companies, and the paper addressed issues relating to boards of directors, shareholders, and “how to apply the 'comply or explain' approach which underpins the EU corporate governance framework”. The Committee welcomed some general aspects of the paper, but also highlighted that corporate governance guidelines formulated for larger listed companies are not always appropriate for smaller listed companies and unlisted companies. The response encouraged further thought to be given to which corporate governance principles are appropriate to smaller listed companies and some unlisted companies. 

Concerns raised about ESMA Prospectus Directive consultation timetable

The Company Law Committee also recently responded to ESMA’s Prospectus Directive consultation (Read paper). The consultation sought comments on the technical advice that ESMA proposed to give to the European Commission on a number of possible delegated acts concerning the Prospectus Directive.  The response provided detailed comments, and also raised a concern that the short timescale to produce the delegated acts to allow implementation of the Amended Prospectus Directive was resulting in a larger number of short consultations rather than allowing time for a full discussion of the key issues. 
Joint Committee cautions against change to Takeover Directive

The Takeovers Joint Working Party (comprising the City of London Law Society Company Law Committee and the Law Society of England and Wales' Standing Committee on Company Law) also recently responded to the European Commission’s questionnaire "Study on the application of the Directive 2004/25/EC on takeover bids" (the "Study") (Read paper). The Working Party made some specific comments, and stated generally that it was "not aware that the Directive (and its implementation) has given rise to any significant difficulties in the UK". However, the Working Party cautioned against changing the directive in a way that "may upset the delicate balance that has been achieved between creating a level playing field and allowing Member States and supervisory authorities to regulate takeovers at a national level in line with their company law and with sufficient flexibility to make decisions based on the facts of a particular case.” It warned that “Any changes may therefore result in the Directive being less rather than more effective." 

Comments on DCLG “change of use” consultation

The Planning & Environmental Law Committee recently responded to the DCLG Issues paper “How change of use is handled in the planning system”. (Read paper). The Committee welcomed the opportunity to comment on the Department’s issues paper but raised concern about previous reforms of the Use Classes. The Committee also stated that “whilst noting the Government's commitment to localism and the localism agenda in particular, localism surely ought to be the driver for wider freedoms rather than local restrictions. If localism is merely about restrictions, it will support the critics' view that it is entirely anti-development rather than being a liberating force.”
Regulatory Law Committee responds to the EC’s venture capital regime proposals  

The Regulatory Law Committee recently responded to the EC consultation on “a new regime for Venture Capital” (Read paper). The consultation paper focussed on the means of addressing the “fragmentation of markets for venture capital” and for creating an “Internal Market for venture capital”. The response raised a number of points, including that the Committee saw it as critical that those firms who are out of scope of the AIFMD remain able to make use of national private placement regimes, even if they are eligible to apply for the passport under the new proposal; that the MiFID definition of professional investor is not appropriate to private equity or venture capital investment; and that the Commission should review the definition of an SME. 
Comments on FSA proposed changes to PERG guidance on property investment clubs and land investment schemes

The Committee also recently responded to Chapter 8 of the FSA Quarterly consultation paper No.29 (CP11/11) (Read paper). The Chapter proposed amendments to the Perimeter Guidance manual (PERG) in relation to property investment clubs and land investment schemes. The response contained a number of detailed comments, and also suggested that it would be of benefit to firms, investors and their advisers to understand the context in which it was proposed that the existing guidance should be modified. The report also stated that “In some respects, however, the draft guidance goes further than the judgment and makes some questionable propositions of law.”

Committee “unconvinced” by need for scale of proposed changes to rules for capital allowances for fixtures
The Revenue Law Committee recently responded to the HMRC consultation “Capital allowances for fixtures” (Read paper). The consultation contained detailed proposals for implementing the suggested requirement (proposed to be included in Finance Bill 2012) that businesses must pool their expenditure on fixtures in a building, within a short period of acquiring the building, in order to qualify for allowances (the 'mandatory pooling' proposal). While the Committee agreed with the Government’s view about the evidential problems associated with the requirement introduced in 1996 to look back at all previous fixtures allowances claims in determining a new buyer's maximum allowable expenditure, it was “unconvinced that these problems require[d] a policy response on the scale contemplated”. 

Committee questions whether HMRC’s proposals on High Risk Tax Avoidance Schemes will achieve objective

The Committee also recently responded to the HMRC Consultation Document “High Risk Tax Avoidance Schemes” (Read paper).  The response dealt with the questions contained in the consultation document, and stated generally that 
We understand that, in summary, the proposals aim to deter the implementation of schemes that do not achieve the desired tax advantage they purport to achieve and instead seek to obtain a cash-flow advantage for the relevant taxpayer. We note from the outset that such arrangements are usually not implemented for cash-flow reasons, as the cost of implementing such schemes (including the cost of any penalties or interest) is usually high and the current level of interest rate does not provide an incentive to incur such high costs of implementation (as explained below).
In any event, we consider the stated objective of nullifying any cash-flow advantage obtained where a taxpayer effects arrangements within the scope of the proposals is not achieved by the proposals. This is particularly the case given the current level of interest rates, since there is seemingly little or no cash-flow advantage to be obtained by those who utilise a scheme within the scope of the proposals.
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