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Dear Sir/Madam

Re: CLLS response to European Commission document “A European contract law
for consumers and businesses: Publication of the results of the feasibility study
carried out by the Expert Group on European contract law for stakeholders' and
legal practitioners' Feedback”

This document is a response to the European Commission’s document “A European
contract law for consumers and businesses: Publication of the results of the feasibility
study carried out by the Expert Group on European contract law for stakeholders' and
legal practitioners' feedback” issued 3 May 2011 (hereafter “the Feasibility Study”).

The City of London Law Society (“CLLS”) represents approximately 14,000 City lawyers
through individual and corporate membership including some of the largest international
law firms in the world. These law firms advise a variety of clients from multinational
companies and financial institutions to Government departments, often in relation to
complex, multi jurisdictional legal issues.

The CLLS responds to a variety of consultations on issues of importance to its members
through its 18 specialist committees.

The CLLS is registered in the European Commission’s Transparency Register (formerly
known as the “Register of Interest Representatives”), and its registration number is
24418535037-82.

In January 2011 the CLLS responded to the Commission’s "Green Paper on policy
options for progress towards a European Contract Law for consumers and businesses"
(issued 1 July 2010) (hereafter "the Green Paper"). A copy of that response is attached
to this document, for ease of reference, and marked Annex “A”. The points raised in that
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response remain equally valid and unanswered but, to avoid duplication, are not
repeated in detail here.

The CLLS has seen a near-final draft of the Law Society of England & Wales’ response
to the Feasibility Study and, on the basis of that document, endorses the Law Society’s
final response, with the proviso that the CLLS does not support the initiative to create a
non-binding “toolbox” to assist legislators in improving the quality and coherence of
European legislation. In this regard, the CLLS restates its position, mentioned in its
response to the Green Paper that while it is happy for the Results of the Expert Group to
be published, it does not believe that any of the other options put forward by the Green
Paper are useful, appropriate or justified, given the paucity of statistical evidence and
analysis identifying any problems or any need for action.

In addition, the CLLS wishes to make the following comments with regards to the
Feasibility Study.

1. General concerns regarding consultation

The CLLS has a number of general concerns about the structure of the current
Feasibility Study consultation, some of which touch on points made in the Green
Paper response. These include:

a. Consultation method

Firstly, it is unclear why the Feasibility Study is so called. It merely
contains a draft code. There is no evidence or discussion of whether it
would work or be likely to find commercial acceptance.

Furthermore, the CLLS does not believe that the two months allowed for
considering the Feasibility Study provides sufficient time for detailed
consideration, reflexion and consultation with busy practitioners or
businesses on the concepts or detail of the document. The CLLS is also
concerned about the small number of deliberative sessions that have
apparently been conducted in producing the draft articles of the
instrument contained in the Feasibility Study. Also of concern is the fact
that it appears that many of the issues mentioned below in relation to
Annex IV of the instrument contained in the Feasibility Study were the
subject in aggregate of no more than one half day meeting of a “sounding
board” of stakeholders. Considering the complexity of the introduction of a
new system of contract law, it is important that stakeholders be given
sufficient time for considering and discussing the proposed instrument.
The CLLS is also concerned as to the narrow scope of the questions
contained in the study document itself.

In addition, the report in the Feasibility Study on the responses to the
Green Paper is disingenuous, in particular in saying that “the opinions on
option 4 (the introduction of an optional instrument) were more varied”.
The report glosses over the fact that there was significant opposition to
the proposals.



The section on the practical relevance of differences in national contract
laws conflates a number of obstacles to cross-border trade under the
banner of contract law as if having a uniform contract law would make the
other factors disappear. Issues such as consumer protections, liability
issues, procedures for redress, tax, labelling requirements, language
requirements, health and safety requirements, advertising laws, “Cooling
off” periods etc etc would still remain and would, if the supplier was being
diligent, need to be addressed country by country even if there was a
uniform contract law (and even assuming that that contract law was
consistently interpreted in each Member State).

Furthermore, the “next steps” section is curiously limited. The specific
guestions asked only touch on a few of the many issues that the
feasibility study raises. It seems to presume that other more fundamental
guestions are not worth asking. This may reflect the views of the Expert
Group but not those of the wider international business and legal
community.

Lastly, were a bill containing an optional instrument on contract law
introduced into the European Parliament in October this year (as seems
planned), there is the possibility that such an instrument could differ
materially from the terms of the instrument contained in the Feasibility
Study. Such a possibility calls into question whether it could be said that
there had been stakeholder consultation on such an instrument prior to its
introduction into the legislative process.

Impact analysis of proposal

The CLLS is also concerned about the financial impact were the optional
instrument (as contained in the Feasibility Study) to be introduced, and
that such an impact has not been properly taken into account in the
process of the development of this instrument. (The CLLS understands
that no financial impact assessment on the implementation of such an
optional instrument has yet been published.) The CLLS is concerned
about the costs that would arise directly from such an instrument’s
introduction (such as the costs of retraining lawyers and Member State
judiciaries), and the indirect costs that would flow from such a new law’s
operation, including from the uncertainty of its provisions (and hence the
judicial time that would have to be spent interpreting such provisions)
(mentioned in more detail below).

Lack of rationale

Lastly, the CLLS repeats its concern that insufficient justification has been
put forward for the introduction of such an instrument, especially were the
scope of such an instrument to apply to B2B transactions not including
SMEs. We remain of the view that the case for introducing an optional
instrument as the way to enhance cross border trade within the EU has
not been established. Our views are set out at length in our response to
the Green Paper, and we do not propose to rehearse them in detail here.
Lastly, the CLLS believes that the established track record of the use of



English law in business reflects its flexibility (to adapt to the changing
business environment) and certainty, features it seems unlikely would be
contained in the proposed optional instrument.

2. General concerns regarding the proposed instrument

As above, while the CLLS does not intend to comment on the specific provisions
of the draft instrument contained in the Feasibility Study or address the specific
guestions contained in that document, it does wish to make the following general
observations.

a.

Drafting style

Firstly, the CLLS believes that the drafting style adopted in the instrument
is essentially too high level and lacking in certainty. The wish to keep the
text concise and “user-friendly and clear” is understandable. It may be
appropriate as a high level description (e.g. as a user’s guide for citizens)
but it lacks the precision and guidance which would be necessary to give
it the clarity of meaning that it would require in practice, especially if it is
to be useful in business transactions. For example, the concept of good
faith has been treated differently in the German and French legal
traditions. The feasibility study is silent on what is meant now. There is a
danger that it would be interpreted according to the court’s national law
approach. The practitioners’ editions of the German BGB and the French
Code Civil (to take the main examples) have significantly more text by
way of commentary than the text of the articles themselves. The
feasibility study however is silent beyond its articles. Furthermore, the
optional instrument does not address a number of issues such as public
policy exceptions, capacity, or its interaction with Rome 1. The Feasibility
Study states that issues within the scope of the instrument are to be
settled in accordance with the principles of the code and without recourse
to national laws. There are serious concerns as to how some of the more
fluid terms (such as duty of good faith and fair dealing) will be applied in
practice. This point has already been made in relation to the Green
Paper but may be worth repeating. The lack of clarity in the instrument’s
drafting risks leading to uncertainty, unpredictability and divergence of
interpretation under a veneer of uniformity.

Other areas of uncertainty

In addition, other basic elements of the draft instrument’s operation
remain unclear. For example, on the issue of scope, while Article 150
excludes financial services, it is not clear whether they are excluded from
the earlier part of the document. As above, it is also unclear whether such
an instrument would apply to B2B transactions, B2C transactions, or both
(and, if both, whether the same provisions would apply). (The CLLS
guestions the appropriateness of importing B2C concepts into B2B
transactions) Furthermore, it is unclear how the “optional” element of the
optional instrument would apply. In addition, the practicality of a “blue
button” approach of enabling the consumer to select such an instrument
through clicking on an icon for an online transaction would not seem



practical. The “blue button” approach would not present the consumer
with a comparison of how such an instrument’s operation would differ
from that of the laws of his/her Home State for the transaction, and thus
would not enable the consumer to weigh these differences prior to
deciding which law to apply.

Furthermore, in relation to Annex IV itself, whilst the lack of a concept of
“causa” or “consideration” is welcome, the provisions on interpretation
(especially in relation to prior negotiations and to standard and/or non-
negotiated terms), delictum in contrahendo, good faith and fair dealing,
good business practice and the powers given to the court to substitute its
own view of what the parties should have agreed, give rise to significant
levels of uncertainty and unpredictability. They are the principal reasons
why, in international B2B contracts, parties are often reluctant to choose a
legal system which has those concepts, particularly if they are mandatory.
Dispassionate consideration should be given to what it is that discourages
commercial parties from choosing a particular law beyond the emotional
wish not to have the counterparty’s legal system.

If the European contract law is to gain widespread international
acceptance, these basic conceptual issues and their consequences need
to be addressed, particularly if it is desired that it should apply to B2B
contracts. The next steps do not however mention them, other than in
relation to article 92. This article is particularly contentious.

As above, the CLLS is concerned that, even with more detail and
guidance on the meanings of the instrument’s provisions, the level of
uncertainty and unpredictability created by the above factors could result
in more litigation and a greater need for legal advice, the costs of which
would be ultimately borne by European tax payers.

Yours sincerely

Alasdair Douglas

© CITY OF LONDON LAW SOCIETY 2011.

All rights reserved. This paper has been prepared as part of a consultation process.
Its contents should not be taken as legal advice in relation to a particular situation or

transaction.
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CITY OF LONDON LAW SOCIETY RESPONSE TO EUROPEAN
COMMISSION GREEN PAPER ON CONTRACT LAW

The City of London Law Society (the "CLLS") represents approximately 14,000 lawyers in the City
of London including some of the largest international law firms in the world. These law firms
advise a variety of clients from multinational companies and financial institutions to Government
departmeants, often in relation to complex, multi jurnisdictional legal issues,

The CLLS responds to a variety of consultations on issues of importance to its members through its
17 specialist committees. This response in respect of the "Gresn Papsr from the Commission on
policy options for progress towards 2 European Contract Law for consumers and businesses” (the
"Green Paper") has been prepared jointly by those CLLS Committees with an interest in contract
law and related regulations.

The CLLS is registered in the Interest Representative Register of the European Commission under
registration number 24418535037-82.

EXECUTIVE SUMMARY

Whilst the CLLS are happy for the Results of the Expert Group to be published they do not believe
that any of the other options put forward by the Green Paper are useful, appropriate or justified,
given the paucity of statistical evidence and analysis identifying any problems or any need for
action.

There is evidence that small and medium enterprises ("SMEs") who choose not to engage in
cross-border trade within the European Union (the "EU") are more influenced by factors other than
the legal system prevalent in different Member States, such as cultural and linguistic differences
and transport costs.:

The very competence of the EU to act on this matter is doubtful. Even if divergent national laws
could be shown to deter trade, it would be difficult to show that any of the options in the Green
Paper would actually reduce such effect. This means that Article 114 of the Treaty on the
Functioning of the Europsan Union ("TFEU"} (formerly Article 95 of the EC Treaty ("TEC")) cannot
be relied upon to provide a legal basis for enacting any of the options put forward by the Green
Paper. Itis also difficult to justify competence for action in this arez under other legal bases in the
treaties.? Thus, even if any action is initiated by the Commission, there is a strong chance that

See reference to Eurobarometer 278 (200%) discussed in response to Question 1,

These are fully discussed by Hesselink, Martijn W., Rutgers, Jacobien W. and De Boays, Timothy Q., The Legal Basis
fer an Optienal Instrument on Eurcpean Contract Law (October 31, 2007). Centre for the Study of European
Contract Law Werking Paper No, 2007/04, available at SSRN: hetp://ssrn.com/absract=1091119,

1 CLLS registration number 24418535037-
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City of Londeon Law Society response to European Cemmissien Green Paper on Contract Law

this will be challenged before national and European courts, raising unnecessary uncertainties and
costs, particularly if 2 proper anzlysis of a need for action has not been carried out beforehand.

Evidence also indicates that many companies prefar thair international dezalings to be governed by
English law rather than the law of any other legal system.* A new instrumsnt would dilute the
effect of English law as a2 gateway for attracting trade into the EU and mav be more likely to
benefit the economies of New York or Switzerland whose law might increase in populanty. The
loss of trade and revenue for the EU and for businesses providing legal and related services may in
fact exceed any supposed benefits from the creation of 2 competing legal system, while limited
resources would be exhausted by the unnecessary costs and uncertainties of developing and
applying new laws.

There could be particular difficulties for Europe's financial centres and for lzgal certainty. In
particular, the proposals are wholly unsuited for major financial transactions where legal certainty
is an imperative. Concerns that this might become 2 mandatory law, would lead to a flight to non-
EU jurisdictions for choice of law and dispute resclution. It is notable that while an EU jurisdiction’s
legal system, English law, is probably the most popular in international transactions, New York and
Switzerland provide strong competition. Even an optional law would be seen as a "slippery slope”
towards enforced abandonment of Member States' own systems of contract law, and ultimately
other laws and would damage Member States’ attractivenass for choice of law and junisdiction. We
believe that it would damage the EU if the institutions were to seek themselves to contract on the
terms of the proposed optional law. It is simply not suitable for major commercial transactions,
matching neither the legal certainty of common law systemns nor that provided by civil law systems
with specific commercial codes.

At a social level, we would note that a system of law is part of the cultural fabric of 3 nation or
state. The optional proposal would require all Member States to have an alternative legal culture.
More extreme proposals require that all Member States abandon completely their own systems of
contract law (radically in the case of common law countries). This cuts across principles of
praservation of cultural identity and of subsidiarity enshrined in the Treaties.

Finally there is no economic impact assessment. This is not the time to embark on the education
of all the EU's lawyers and establishing a European Commercial Court, yet these steps would be
essential with the proposed optional instrument, as well as more extreme alternatives. Even with
those steps it would be many decades before any modest degree of legal certainty and consistency
would emerge for the new system. The costs, financial in tarms of training and dispute cost and in
time to resclve disputes, appear, even without detailed analysis, to far outweigh any supposed
benefits. It could also, coupled with other moves in the legal field (European arrest warrants,
proposed EU attachment orders etc.) unnecessarily add to the anti-EU fzeling engendered by the
current financial crisis.

So far as the consumer acquis is concernad, harmonisation measuras (2g the Directive on Unfair
Terms in Consumer Contracts) already in place and the proposals presently being debated are the
right way to enhance consumer confidence and have a firm basis in the Treaties. It is a policy
matter whether there are any circumstances where small businesses would bensfit from being
afforded some of the protections afforded to consumers.

# 2010 International Arbitration Survey, Chart 9.
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City of Londen Law Society respoense to European Commission Green Paper on Contract Law

RESPONSE TO SECTIONS 1. "PURPOSE OF THE GREEN PAPER"; 2. "BACKGROUND" AND
3. "CHALLENGES FOR THE INTERNAL MARKET"

It is not clear that the currant regulation of contract law or any divergence of national laws present
a significant barmer to trade as suggested by the Green Paper. Even the introductory section to
the Green Paper is only prepared to go so far as to say that "differences between national contract
laws may entail additional transaction costs and legal uncertainty”, and that consumers and
businesses having limited resources "may be reluctant to engage in cross-berder transactions™
(emphasis added). In a survey undertaken by the University of Oxford, a slight majority indicated
that they thought that the existing diversity of contract laws might have a negative impact on their
business, but most surveyed indicated that this would not be a deal breaker.s

The Green Paper refers to the survey in Special Eurcbarometer 292 (2008) to justify the argumeant
that there is a demand for harmonised European contract law. The question in the survey was,
however, unduly simplistic and only askad whether a party would prefer a contract to be based on
the other party's national law or on harmonised European law. By contrast, other surveys (and
particularly Flash Eurcharometer 128 (2002)) do not support contract law harmonisation as polls
have shown that more than 50% of consumers already have the same or even greater confidence
in cross-border transactions than in domestic transactions while only 26% have less trust in cross-
border transactions, and for these 26% the perceived problems do not include the lack of a
harmonised contract law.

Against the background of these figures it is very unlikely that harmonisation of contract law in
Eurcpe will significantly reduce trade barriers, not least because such an approach will not tackle
obstacles of a more practical nature. Many consumers frequently travel on business or holiday to
other countries and enter into contracts (hotels, car hire, purchases etc). If their ianorance of
local laws does not significantly deter them from entering into such transactions, it is not clear that
even consumears currently perceive the divergence of national laws to be problematic.

Additionally, from the point of view of businesses, according to Flash Eurcbarometer 278 (2009),
about 70% of retailers surveyed currently refrain from cross-border transactions with consumers
and, even if the laws regulating such transacticns were harmonised, about 60% would still not be
intarested in making sales to consumers in other member states. In the assessment of most
businesses, even complete legal harmonisation would leave the proportion of cross-border sales
either unaffected (499%) or lead to just 2 small increase (37%), while only 9% would expect a
substantial impact.

Most importantly, the survey evidence suggests that any bensfits would depend on legal certainty.
Yet the work to date, focused on the needs of consumers, provides for legal uncertainty in its
terms (with overrides of the strict terms of an agreement on a number of different bases) and also
would wholly lack the jurisprudential basis needed to resolve those uncertainties. There is no
evidence to suggest the optional law would add anything but cost and confusion (and resentment
by those induced to choose the option on the basis the law would be simpler for them). On the
other hand, targeted measuras, such as the Diractive on Unfair Terms in Consumer Contracts fit
into the national legal systems and provide immediate benefits to consumers throughout the EU,
have fewer costs to implemeant and impose fewer burdens on the European Courts. However, even
there the lack of rescurces for speedy resclution at EU level is a burden for affected litigants.

As discussed by Professor Stefan Vogenazuer at page 8 of the "Evidence” section of the House of Lords Eurcpean
Unicn Select Committes Report on European Contract Law: the Draft Common Frame of Reference.

3 CLLS registration number 24418535037~
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City of Londen Law Society response to European Commission Green Paper on Contract Law

RESPONSE TO SECTION 4.1. "WHAT SHOULD BE THE LEGAL NATURE OF THE
INSTRUMENT OF EUROPEAN CONTRACT LAW?"

Option 1 Publication of the Results of the Expert Group
Option 2 An official "toolbox" for the legislator
2(a) wia a Commission act; or
2(b} wia inter-institutional agreement
Option 3 Commission Recommendation on European Contract Law

3(a) via encouragement for Member States to replace national laws with the
European Union instrument; or

3(b) wvia encouragement to Member States to incorporate the European Union
instrument as an optional regime

Option 4 Regulation setting up an optional Instrument of European Contract Law
Option 5 Directive on European Contract Law
Option 6 Regulation establishing a European Contract Law

Option 7 Regulation establishing a European Civil Code

Option 1

Given the time and resources that have already been expended on this project the CLLS
recommends that this option be selected. Care must, however, be taken to aveid causing further
uncertainty or incurring excessive costs, especially in light of the guestionable legal basis for any
action beyond a mere publication of what has been done to date.

Professor Martijn W Hasselink has suggested compiling a list of the most important questions that
must be addressad when drafting an instrument of European Contract Laws, He gives 50 examples
of questions that could be asked, ranging from whether parties to a contract should be under a
general duty of good faith and fair dealing to whether contracts should create third party rights.
This could facilitate a wide consultation on the policy questions raised, allowing Member States to
indicate what action, in each of these areas, they would or would not be prepared to accept. Thus
the Commission would have a clearer idea as to whether achizving consensus is in fact possible or
whether the idea of further integration should be shelved.

Options 2(a) and 2(b)

The CLLS does not support the options of a toolkit if these envisage the setting out of 2 range of
certain, specific model laws. The cost of developing a more comprehensive toolkit may cutweigh
any real benefits that derive from it and should not be undertaken before the costs and benefits
are properly identified and evaluated.

The Politics of & European Civil Code, Martijn W Hesselink, ELJ 2004, 10(6), 675-697,

4 CLLS registration number 24418535037~
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City of Londen Law Secisty response to European Commission Green Paper on Contract Law

Picking and choosing from various rules that may happen to be common to various Member States
risks by-passing the different checks and balancas that may have evolvad in each individual legal
system. Furthermore, given the diversity of legal traditicns in the EU, it may be difficult to select
an appropriate and universally accepted threshold of "commonality” that must be passed for
certain rules or principles to be admitted inte the toolkit., This may result in an unfair imposition
on some Member States of concepts that may be common to a majority but zlien to, and difficult
to incorporate into, the legal systems of those Member States that are not represented amongst
the majority. A detailed comparison of the legal systems of Member States and the solutions they
have reached on key points (which may be materially different as between the Code Napoleon and
Germanic civil law systems and different again in the EU's common law jurisdictions, with
numerous variations within national jurisdictions) would be valuable for the Eurcpean legislator in
drafting new law and assessing its impact, as well as providing a proper basis for debate on areas
wheare harmonisation might be of value.

It may also prove difficult for the three institutions to agres a toolbox under option 2(b), especially
as it would presumably need to be updated, and the updates would need to be agreed, on a fairly
regular basis to reflect evolving contractual practices. This poses a significant ongoing cost if a
toolkit is created and is to be properly maintain. By contrast, it may be argued that there is a lack
of democratic accountzbility in the Commission unilaterally adepting an act which will affect all
future EU legislation.

Option 3(a)

The CLLS opposes any encouragement of Member States to replace national laws with a new
European instrument, for similar reasons as those discussed below in relation to the mandatory
replacement of national laws. This option also has the additional disadvantage of failing to ensure
any consistency as toc where in the EU the new instrument would apply and where it would not,
again undermining the stated aim of this project.

An objectionable cost would be imposed upon those Member States that do not wish to be involved
- both in having to contribute to the EU rescurces that would be expended on the development of
a whole new instrument and its enforcement wvia EU institutions (including the already
overburdened European Courts), as well as in having to inform themselves of how the new
instrument would impact upon their dealings with those Member States (if any) that would wish to
participate. While states are free to engage in such projects, it is unfair to impose such burdens
upon those who do not consider it acceptable for a new instrument to be created as an EU-wide
initiative. Furthermore, similar projects have already been undertaken, such as UNIDROIT and,
without any satisfactory form of cost-benefit analysis having been carried out, it is difficult to
accept that creating a new instrument would have any further benefits to offer at all.

Options 3(b) and 4

The CLLS strongly opposes these suggestions, which involve the creation of an optional
instrument, whether its adoption is to be encouraged (Option 3(b)) or it is to be imposed (Option
4).

Such measures are particularly chjectionable in light of the Directive on Consumer Rights (which is
being considered by the Committea on the Internal Market and Consumer Protection) and other
measures that have been and are being developed to improve the protection of consumer rights
while racognising that some Member States may wish to provide even greater levels of protection.

Creating a new legal instrument would involve significant costs and cause great legal uncertainty

in three areas. The first area relates to the legal basis for 2 European instrument. Measures can

only be adopted on the basis of Article 114 TFEU if it can be demonstrated that (1) disparities in
5 CLLS registration number 24418535037~
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contract law have an actual, rather than theoretical, effect on market integration and (2) the
proposed instrument would actually contribute to eliminating these obstacles.® "[A] mere finding
of disparities between national rules and of the abstract risk of obstacles" to trade is insufficient to
provide a legal basis under this provision.” As set out above, there is a lack of any conclusive
evidence of disparities in contract law actuzlly deterring cross border trade in the EU.
Furthermore, an optional instrument would, rather than reducing any such deterrent effect,
increase it by adding yet another possibility to the equation.

Other potential legal bases for competance in this matter have also been thoroughly discussad in a
working paper produced by the Centre for the Study of European Contract Law.® The authors
conclude that Article 352 TFEU (formerly Article 308 TEC) would be the most likely legal basis but
that, under this measure, the content of the new instrument would have to be restricted to
subjects that are most pertinent to the internal market. This implies that an entire instrument of
Eurcpean contract law would be difficult to justify on any presently available grounds.

Article 345 TFEU (formerly Article 295 TEC) also prohibits interference with the system of property
ownearship within Member States. As there are grey arzas between contract and property issues
which vary from Member State to Member State, this may be an obstacle to adoption of a sensible
code. For example, 2 change on the rules on the passing of title on the sale of goods would be an
intarference in the systemn of property ownership for goods in the affected Member States. This is
of particular concarn as any new instrument is likely to cover the sale of goods.

The second area of uncertainty is that which is inherent in 3 completely new legal system that
lacks any established and consistent jurisprudence to enable parties to structure their transactions
or draft contracts with any confidence. Researching the different sources of law within the EU,
nagotiating which to select where different systems take different approaches and ensuring that
the new instrument is drafted as clearly as possible, pose significant challenges and costs. The
Dutch Civil Code "Burgerlijk Wethoek” took 45 years to complete, from 1947, when the Dutch
government instructad Eduard Meijers with the task of completely revising the code, to 1992 when
the new Code was finally introduced. Moreover, a uniform code applied across 27 or more member
states is likely to be considerably more challenging than a2 code applicable at 2 national level only.

Even with reference to existing cases from the jurisdictions contributing towards the new system,
linguistic differences as well as differing decisions and approaches between various Member States
would leave debatable issues as well as established and accepted points of law open to challenge
for many decades until some form of reliable jurisprudence could be formed. Different approaches
to interpretation between Member States would make it difficult to ensure consistency of
interpretation or application and would further delay the development of any coherant
jurisprudence. The suggested database of decisions across the EU would not have the legal effect
of decisions by senior courts or the EC]. There would be no means of knowing which one of
conflicting interpretations was the correct one. It would zlso involve a large and costly
bureaucracy in establishing and maintaining the database and translating the decisions.

See the analysis of William Blair QC and Richard Brent in their article 4 Single Eurapean Law of Contract, EBL Rew
2004, 13(1), 3-21 at page 14.

The Tobacco Directive case (joined cases C-376/98 and C-74/99% Germany v European Parliament and Council), at
paragraph 54,

Hesselink, Martijn W., Rutgers, Jaccbien W. and De Booys, Timothy Q.. The Legal Basis for an Optional Instrument
on Europsan Contract Law (October 31, 2007). Centre for the Study of European Contract Law Werking Paper Na.
2007/04. Availzble 3t SSRN: htwp://ssm.com/zbstract=1091113.

5] CLLS registration number 24418535037~
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City of Londen Law Society response to European Commission Green Paper on Centract Law

The third area of substantive uncertainty relates to the provisions of the Draft Common Frame of
Reference ("DCFR"), which is likely to provide a basis for formulating 2 new instrument. The
CLLS considers the DCFR to contain significant flaws. A group of European academics have
indicated that:

"The text suffers from a great number of serious shortcomings” which "include unresolved
or unconvincing policy decisions as much as ill-adjusted and inconsistent sets of rules™

Professor Simon Whittaker has expressed the opinion that:

"From a pan-European perspective, it possesses too many difficulties of scope and
structure, suffering from complexity and a good deal of interpretative uncertainty. From
the point of view of its substance, both in terms of EC law and especially of English law,
its provisions affeclting commercial confracts...qualify too broadly and far too uncertainly
the central principles of freedom of contract and the binding force of contracts.”*

Businessas would need to study the new instrument and be advisaed on it by their lawyers in order
to know whether or not they wish to agree to use it and to work out the consequences of doing so,
including the implications for their usual terms of business and internal procedures. They may
need to have parallel systems in place depending on the law chosen (this is why in many
organisations and markets businesses often have a policy to use cne legal system as the market
standard for the relevant market). Given the lack of jurisprudence and the substantive uncertainty
of the DCFR, businesses would be well advised to draft their contracts with mere detail and
background included. This would be necessary either for it to be clear what is intended and to
make it less likely that a provision would be held to be unreasonable or to override some of the
rules and presumptions in the DCFR. This would result in contracts being longer and more
detailed, imposing further costs on businesses.

There is likely to be more litigation than under naticnal law because of parties' lack of familiarity
with a new instrument, resulting in many more, longer cases and more appeals. The appeals
would often be referred to the Eurocpean Courts, creating lengthy delays and, for parties who are
not prepared to wait, decisions likely to be inconsistent across the EU. This would impose greater
costs on businesses as well as both national and European judicial systems. Furthermore, the ECJ
is not equipped or staffed to perform the role of the final court for commercial cases, If they are
required to cope with an even greater workload their budget will need to be greatly increased at a
tima when Member States are cutting budgets in far more critical areas. The suggested database
of decisions of national courts would also be costly to establish and maintain, particularly with
translation costs and differances in styles of judgments and the nesd to have a detailed process for
reporting the cases in the first place.

In addition, an optional European law would not be one that national courts could leave to the
parties to lead evidence on. They would have to be equipped to apply it, where chosen, with the
same objectivity as if it were national law. Therefore the courts and each nation's lawyers would
need to know the law and how it differs from their own and be prepared to refer uncertain areas to
the Europsan Courts,

Further costs would be created as naticnal systems of tort/delict and property law would apply
alongside the new law. While the effect of the Rome II Regulation is that a choice of national law
or the application of national law rules in the absence of choice will lead to the application of one
natiocnal system of law to overlapping issues in contract and tort/delict (for example negligence
claims which may be framed in contract or tort), where the new contract law was chosen, two
legal systems would inevitably become invelved, taking away the benefits of Rome II. In addition,
the choice of law or court by parties can often eliminate the cperation of different legal systems at
the interface of property and contract law. For example a contract relating to real property will be

! 1bid., at page TOE.

1 The "Draft Common Frame of Reference”, An Assessment by Simon Whittzker, commissioned by the Ministry of

Justice, at page 11
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governad by the law of the place where the property is, even when it is not itself an instrument
creating an interest in land which needs to be recocagnised under the relevant legal system. For
goods the law chosen for the contract will cover the passing of title and will often be the place of
manufacture or delivery of the goods. While some intellectual property rights are created under
EU law, their enforcement once created is governed by national law, and others remain
unharmeonised by EU law (even though most Member States may have adhered to relevant
intarnational treaties). In short a choice of the new law would be a choice of multiple laws with
added complications, not a simplification for the parties. Even in the field of intellectual property
the move to an EU wide law has been approached very cautiously and an EU contract law, capabls
of affecting everyday transactions, should not be contemplated in the short term.

Given the costs and uncertainties involved, partizs in business to business contracts would be
unlikely to select the new instrument as opposed to better established existing systems. The 2010
International Arbitration Survey (the "Survey") has found that familiarity and experience is one of
the most important factors taken into account by companies when selecting the law that will
govern thair disputes.®* This makes a new instrument highly unlikely to be selected in businass to
business transactions, especially since many companies never use trans-national laws or rules to
govern their disputes.®* Furthermore, those businesses that are willing to trade across EU borders
are not nacessarily deterrad from deing so by the differsnce in local lzgal systems and those that
are unwilling to do so tend to take other factors, such as language and culture, into account rather
than the governing law in other Member States.*®

In business to consumer cases a major issue would be to whom the cheice should be given
whether or not to opt into a new instrument. If the choice were to be assignad to the business the
optional instrument would be unlikely to be selected for the reasons considered above. It would
be more likely for the choice to be given to consumers, in order to protect their positiocn. There is
no evidence that consumers would consider a2 new instrument, untested and unfamiliar, in
preference to the law of their home Member State (as presently available under the Brussels
Regulation 44/2001). If consumers do select the optional instrument, this would essentially
impose a two-tier system on SMEs and other businesses. The result would be to further increase
costs to businesses, which would have to comply with the new instrument in addition to other legal
systems that would otherwise be selected by other consumers or traders with whom they deal.

Options 5, 6 and 7

The CLLS very strongly opposes these options, all of which effectively result in the abolition of
nztional contract laws and impose very significant costs and uncertainties on consumers, SME's,
large businesses and Member States.

The conseguences of introducing a new legal system have been discussed above and are squally
relevant in relation to these options. A compulsory instrument would also be even less justifiable,
given the lack of a demonstrable impact on trade of divergent national laws and the lack of
evidence that these measures would reduce any such deterrence of trade. A compulsory
instrument, given the uncertaintizs and costs involved in understanding and applying a new
instrument and resolving any disputes that may arise, would create a strong deterrent to
international trade.

2010 International Arbitration Survey, Chart 8.

Mast relevantly, 38 per cent. of companies surveyed never used general principles of law, commercial practices or
faimess and =quity, only 16 per cent. used them often; 53 per cent. never used internaticnal treaties or
conventions, only & per cent. used them often; and 39 per cent. never used commerdial law rules contained in
codifications while enly 14 per cent. used them often (2010 Internztional Arbitration Survey, Chart 12).

See references to Eurobarometer surveys discussed in respense to Question 1.
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A compulsory instrument will not only fail to promote trade with or within the EU, it will also
undermine the positive effects of English law and other well-resourced national legal systems in
attracting worldwide trade to the EU as a whole. The selection of English law as the governing law
by global parties makes a significant contribution to national and European exports not only from
the legal profession, but also related services such as banking, accountancy and insurance. The
abolition of English contract law will result in 2 loss of revenue that will be detrimental to the
entirety of the EU, given that many companies use England as a gateway to trading with the rest
of the EU. A globally popular legal system should not, therefore, be sacrificed by the imposition of
a compulsory instrument that is not internationally acceptaed and weakens the attraction of the EU
as a glebal trading partner. Thers would be a similar effect for other national systems, where
uncartainty about the new law would be likely to push those prefarring a civil law framework to
Swiss law. As choice of jurisdiction often follows choicae of law, this would also damage EU centras
of dispute resolution, including London, Paris and Stockholm.

The findings of the 2010 International Arbitration Survey suggest that, rather than encouraging
businesses to adopt a compulsory instrument of European contract law, the replacement of English
law may push them towards using New York or Swiss law (Swiss law being the Civil law system
maost commonly chosen in international contracts, having the advantage of a developed and well
understood jurisprudence and good dispute resolution services, both in courts and arbitration).
The Survey guotes references to familiarity, foreseeability, certainty and predictability; a "well
developed jurisprudence” and “internztional acceptance” as influencing the choice of law. A
pan-Eurcpean instrument would suffer from the difficulties of uniform application using different
languagses and legal backgrounds, which would be unpopular amongst those upon whom it is
imposed (whether directly or indirectly, under the guise of an optional instrument) as well as non-
EU parties.

RESPONSE TO SECTION 4.2 "WHAT SHOULD BE THE SCOPE OF APPLICATION OF THE
INSTRUMENT?"

Application to business to business contracts/business to consumer contracts

The CLLS believe that domestic contracts and business to business contracts (regardless of the
size of the business) should be excluded from the scope of any future work, Efforts should be
devoted to the Consumer Rights Directive, which is the proper forum for consumer and perhaps
online transactions, rather than the excessively broad options suggested in the Green Paper.

Businessas are generally more familiar with the legal systems of the Member States in which they
operate than consumers would be, reducing the need for any measures affecting business to
business transactions. The forum for standardising the rights of consumers, where appropriate,
should be the Consumer Rights Directive (and on-line contracts with consumears should be dealt
with as part of the review of consumer law), not through the intreduction of a whele new contract
law. It is possible to superimpose the consumer protection aspects onto national contract law as
has been done in the past. This would achieve the desired political and economic outcomes
without incurring the disadvantages of the legal uncartzinties mentioned above and at less cost
both for the public and private sactor.

44 per cent. of companies surveyed most frequently choose the law of their home jurisdiction when they ars free w0
da s2. 23 per cent. select English law, 9 per cent. choose Swiss law and § par cent prefer the law of New York, The
next most popular European jurisdiction is French law, with only 3 per cent. of companies surveyed choosing their
disputes o be governed by this (2010 International Arbitration Survey, Charz 9],
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Much is made of the importance of extending consumer protection laws to SMEs. SMEs also need
certainty of meaning and enforceability in relation to their contracts with other businesses. While
larger businesses are better placed to deal with the significant additional costs of understanding
any new optional or compulsory instruments, the cost in time and money for SMEs will be
disproportionately high. The experience of the MNetherlands in relation to the implemantation of
their mew civil code in 1992 was that this resulted in increased costs to businesses and impacted
disproportionately on SMEs.

Application to on-line transactions

The Green Paper suggests that on-line transactions are particularly affected by having multiple
contract laws within the EU, however the underlying problems (i.e. that parties may be unfamiliar
with foreign laws, may have to incur the cost of hiring lawyers expeart in those forsign laws, and
may be unhappy about using foreign laws but may be prevailed upon to do so by the other party
to the transaction) are the same for on-line transactions as for other transactions. The Green
Paper does not appear to have suggested any particular ground to formulate special rules for on-
line transactions. Rather than suggesting measures with potentially significant conseguences,
evidence should be gathered regarding whether trade is in fact deterred by the divergence of
applicable laws in on-line transactions, or whether more proportionate and less costly or extensive
options can be formulatad, for example, clanfying which legal system should apply.

Breadth and scope of application

Furthermore, the problems highlighted by the Green Paper in relation to trade do not arise in
relation to purely domestic transactions. A contract between two parties in one state with no cross
border element will be governed by the local law of that state (unless, unusually, the parties were
to agree otherwise)., There is no confusion nor any additional transaction costs resulting from a
choice of laws. Thus therz is no justification for any EU measures that will extend into a purely
domestic context, zlthough crezating a separate regime for cross-border transactions would also be
unlikely to further the stated aim of the Green Paper. If the motive for such measures is
consumer protection, then they should not be created in such a way as to affect the entire sphere
of contract law.

Financial markets

In contracts concaerning the financial markats, in determining the capital requirements of financial
institutions, the ability to net transactions and offset matching assets and liabilities i1s crucial. In
the absence of legal opinions that this can be done, instituticns would have to account for their
positions on the basis of their gross positions and not their net positions. If the meaning and/or
enforceability of their contracts was unpredictable (for example because of the lack of
jurisprudence or the discretions given to courts by an optional instrument based on the content of
the DCFR), the opinions would not be able to be given with sufficient certainty to satisfy the
requirements of the institutions” regulators.  Accounting for gross positions could have severs
consequences and even destroy the global financial system in its current form. Great care
therafore has to be taken to ensure that in pursuing the objectives of increased cross-border trade
{in particular in regard to consumers, SMEs and e-commerce), the financial system is not
unintentionally adverssly affected. If EU institutions such as the European Investment Bank were
to insist on the optional instrument being used, it could introduce systemic risks into the financial
system both in relation to capital requirements (and therefore costs) and in the legal basis risk as
thers would be no certainty that hedging operations would result in uniform interpretation of
contracts.
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CONCLUSION

The CLLS do not believe that in times of austerity scarce resources should be devoted to this issue
until a proper study has been made that supports the argument that the economic advantages of
implameanting any of the proposed options outweighs the economic costs of implementation. In
particular, a full and complete cost-benefit analysis of this project should be carried out in order to
properly assess the impact of the proposals set out in the Green Paper or any other measures that
may be considered by the Commission or the EU.

If further consideration is to be given to the issues refarred to in the Green Paper, it is also
imperative that in addition to academic lawyers, practising lawyers with extansive international
contract experience be invelved. In addition, to date there has been relatively little involvement of
lawyers from a common law background. Given that the potential proposals will have a greater
impact on common law jurisdictions than civil law jurisdictions, it is imperative that this imbalancs
be addressed. It is also important that economists and business organisations be involved in any
further consideration of the issues refarred to in the Grean Paper.

@ CITY OF LONDOMN LAW SOCIETY 2011.
All rights reserved. This paper has been prepared as part of a consultation process.,
Its contents should not be taken as legal advice in relation to a particular situation or
transaction.
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