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Current consultations

· The BIS consultation paper “A Competition Regime for Growth: A Consultation on Options for Reform” has now been released (http://www.bis.gov.uk/assets/biscore/consumer-issues/docs/c/11-657-competition-regime-for-growth-consultation).

· Furthermore, the key activity of the Training Committee in the coming months will be to track the progress of the Joint Review of Legal Education launched by the SRA, the Bar Standards Board and ILEX Professional Standards in November 2010. 

The Committee will contribute to the debate which the Review will generate as well as keeping the CLLS members aware of developments.

The three regulators have not yet published detailed information about the Review. However, consultants will be appointed to review the entire "training continuum" from the academic stage through to continuing professional development. The consultants will draw on a wide range of sources (both national and international) and will report to an oversight body to be set up by the three regulators.

The Training Committee will respond to any consultations issued as part of the Review as well as proactively contributing to the Review. 

An Open Meeting of the CLLS members will be arranged at an appropriate stage of the Review. 

Past consultations

1 Representational Committees

Professional Rules & Regulation Committee

The Professional Rules & Regulation Committee ("PR&RC") recently responded to the SRA consultation "Future client financial protection arrangements". (See http://www.sra.org.uk/sra/consultations/client-financial-protection-arrangements.page for the consultation document and http://www.citysolicitors.org.uk/FileServer.aspx?oID=951&lID=0 for the response.)

The consultation sought views on specific proposals for amendments to the SRA’s client financial protection arrangements from October 2011 and on further change that the SRA has been considering proposing for implementation from October 2012 onwards. These proposals followed on from the independent review of the current client financial protection arrangements, undertaken for us by Charles River Associates (CRA). 

The SRA paper said that the review had been prompted by a number of issues, including:

· Difficulties arising in the professional indemnity insurance (PII) market (especially the increase in the value of claims arising as well as an increase in the number of firms that have been unable to obtain PII through the open market and have therefore ended up being covered through the Assigned Risks Pool (ARP);

· Concerns about the overall cost of insurance and Compensation Fund claims arising, and the costs this places on the whole profession, both directly and indirectly, and concerns that the current arrangements, with their very broad and undifferentiated MTC, actually increase risk to the public rather than reduce it; 

· The need for the SRA’s client financial protection arrangements to cope with ABS (from October 2011) as well as traditional law firms; 

· The move to principles based/outcomes focused regulation; and 

· The need to update the current financial protection arrangements to take into account the establishment of the LSB and SRA. 

Much of the consultation paper’s analysis drew on CRA’s report of its "root and branch" review of client financial protection arrangements. The review considered current market difficulties and appropriate medium/long term arrangements. 

The paper estimated that, on a like for like comparison with 2009/10 premiums, total premiums paid for 2010/11 were likely to be around £260m, with higher than usual claims arising from the conveyancing area. 

The paper noted that the ARP’s cost is disproportionate to the number of firms in it, with the scheme providing insurance for around 3% of the profession but costing the equivalent of 19% of the total premium value.

The paper stated that the SRA agreed with the CRA approach of identifying market or regulatory failures as an important starting point for the consideration of new regulatory intervention or changes to existing regulatory interventions. It noted that the impact of any regulatory intervention also needed to be assessed, and amended where necessary, to ensure that it would bring overall benefits to clients and would be in the public interest. 

The paper sought comments on the scheme’s stated regulatory objectives and principles, the proposed changes to the scheme (including wider regulatory issues), and the SRA's two-stage approach (i.e. from 1 October 2011 and further changes from October 2012) to developing the financial protection arrangements.

In response, the PR&RC set out some general observations and commented on the four key proposals that would take effect from 1 October 2011, namely 
· Proposed removal of the restriction of the single renewal date. (The Committee saw no real case for moving away from a single renewal date.) 
· Proposed removal of financial institutions from the compulsory Minimum Terms & Conditions (MTC) (The Committee thought a better approach would be to require firms to get extended cover to do conveyancing work, and therefore financial institutions to check that their panel firms have it. The paper noted that “It is evident that the minimum terms greatly reduce the chance of policy disputes and the purpose of having the minimum terms is to protect consumers from being caught by policy disputes between lawyers and their insurers. This seems to us to be good for the profession and consumers.”)

· Increase in controls over the Assigned Risk Pool (ARP) (The submission noted that “This change would reduce the number of firms in the ARP; unfortunately, it is only half of the solution…the total solution must be to ensure that those who are unfit to practise will not practise. To achieve this objective, the SRA must deal with disciplinary issues effectively“.
· Clarifying of obligations on insurers to provide information to the SRA. (The submission had no particular comments on this proposal.)

The Committee had one principal concern with the proposals, namely the overlap/confusion between the responsibilities of the regulator and the responsibilities of the insurers. It did not think that it should be the responsibility of insurers to determine which firms are fit to practise. 

On the proposed October 2012 changes, the Committee:

· Repeated its views on the proposal to permit additional exclusions of corporate clients from the minimum terms and conditions, over and above the proposed exclusion of financial institutions; 

· Did not favour a direct levy on the profession or a levy as a percentage of premiums; and 

· Did not think that insurers should be given the right to cancel policies on innocent or negligent misrepresentation.

2. Specialist Committees

Company Law Committee

The CLLS Company Law Committee, in conjunction with the Company Law Committee of the Law Society of England & Wales, recently responded to the US Securities and Exchange Commission ("SEC") consultation "Study on Extraterritorial Private Rights of Action. Release No. 34-63174; File No. 4-617". (See http://www.sec.gov/rules/other/2010/34-63174.pdf for the consultation document and http://www.citysolicitors.org.uk/FileServer.aspx?oID=939&lID=0 for the response.) 

The consultation was conducted pursuant to Section 929Y of the Dodd-Frank Wall Street Reform and Consumer Protection Act (the “Dodd-Frank Act”), which directs the SEC to solicit public comment and thereafter conduct a study to determine the extent to which private rights of action under the antifraud provisions of the Securities Exchange Act of 1934 (the “Exchange Act”) should be extended to cover transnational securities fraud..

The response urged the SEC to recommend that the Supreme Court's decision in Morrison v National Australia Bank Ltd 130 S. Ct. 2869 (2010), which concluded that section 10(b) does not apply extraterritorially, represents the correct interpretation of the law and should not be negated by new legislation. The response set out the basis upon which this conclusion had been reached. 

The Committee also recently published a note regarding admission conditions on takeovers (see http://www.citysolicitors.org.uk/FileServer.aspx?oID=947&lID=0). As the note stated: 

The [UK Listing Authority] has confirmed on 21 February 2011 that it will accept the following wording in takeover documents in respect of the condition that consideration shares are admitted to listing. 

“[The scheme is conditional on]…the UKLA having acknowledged to the Bidder or its agent (and such acknowledgement not having been withdrawn) that the application for the admission of the New Bidder Shares to the Official List with a [premium] listing has been approved and (subject to satisfaction of any conditions to which such approval is expressed) will become effective as soon as a dealing notice has been issued by the FSA and an acknowledgement by the London Stock Exchange that the New Bidder Shares will be admitted to trading (and such acknowledgement not having been withdrawn) “

Practitioners are advised that this wording should be used instead of the traditional formulation of “agreeing to admit”, which the UKLA has raised objections to. 

The note also set out some background on this issue. 

Financial Law Committee & Litigation Committee 

The Financial Law and Litigation Committees both recently responded to the MOJ consultation “Revision of the Brussels I Regulation – How should the UK approach the negotiations" (CP18/10). (See http://www.justice.gov.uk/consultations/docs/brussels-I-european-commission-proposal.pdf for the consultation document http://www.citysolicitors.org.uk/FileServer.aspx?oID=932&lID=0 for the Financial Law Committee's response. See below regarding the Litigation Committee's response.) 

The consultation paper referred to the EC’s December 2010 publication of its proposal to revise Regulation (EC) 44/2001 (Brussels I) on jurisdiction and the recognition and enforcement of judgments in civil and commercial matters.
 The paper sought views on whether it would be in the UK’s national interests to opt in to the forthcoming negotiations on the Commission’s revised Regulation, and on the specific proposals contained in the instrument. 

A tentative impact assessment indicated that the proposal was likely to affect several groups including:

· specialist lawyers or law firms working in international civil or commercial matters, 

· any organisation specifically involved in cross-border dispute resolution, and 

· any organisation involved in international contracting for financial purposes (including trading in stocks and derivatives, insurance, banking and related fields). 

The paper suggested it was possible that the EC proposals could lead to additional costs for some sectors. It sought views on several issues including whether it would be in the UK’s interests to seek to opt in to the negotiations on the revised regulation.  

Both Committees agreed that it was in the national interest for the Government to opt in to the negotiations, although the Committees’ respective submissions placed differing emphasis on certain other issues (arising from their differing perspectives).
Both Committees supported the simplification of the exequatur rules, but had a number of additional concerns regarding this process (which were addressed in the Financial Law Committee’s paper). On other aspects the Committees had only minor differences of approach. 

The Financial Law Committee’s response addressed topics of particular relevance to the financial markets and the parties to financial transactions. The Committee noted that, from the view point of participants in the financial market, the proposal contained a number of important and welcome changes (in particular, the proposals relating to choice of jurisdiction and arbitration agreements). It noted that it would be unsatisfactory to arrive at a situation where English courts would continue to apply the “old” Regulation (with its flaws resulting in the undermining of jurisdiction and arbitration agreements) and the rest of the EU would apply the “new” Regulation. 

The Committee noted that the only aspect of the proposed changes that seemed, potentially, to be of sufficient concern to call into question a decision by the UK to opt-in to the recast Brussels I Regulation were the proposals for abolition of the exequatur procedure, which, as currently formulated:
· Lack adequate protections against fraud, 
· Appear to provide a method to circumvent the right of a consumer to bring proceedings in his or her home State, and 
· Appear to provide a basis for evading the application of the fundamental policies and laws of the place of enforcement, contrary to general principles of EU law.

The paper further noted that, in opting in, the UK Government should be confident that it can obtain additional safeguards in those areas. 

The paper further agreed with the Government’s tentative impact assessment, subject to some additional or qualifying points. The Committee further noted that steps would need to be taken to bring the Lugano and EC-Denmark Conventions in line with any recast Regulation to avoid significant differences between the Brussels and other European regimes. 
The Litigation Committee welcomed the manner in which the Commission’s proposal addressed the two major concerns about the current Regulation, namely the ECJ's decisions in Gasser v MISAT and Allianz v West Tankers, which undermine the effectiveness of jurisdiction and arbitration agreements. It argued that participating fully in the negotiations, including having the ability to vote in the Council, was likely to prove the best means of securing a satisfactory resolution for the UK on these two issues. 

The Committee noted that, were the UK not to opt in to the negotiations, it would remain subject to the current Regulation, or perhaps to the Brussels Convention, which would result in the continuation of the two problems identified above. It noted that the knowledge that this is the case would be bound to affect the UK's ability to influence, from outside the formal process, the content of a revised Brussels I Regulation, and may, therefore, affect the ability of the UK to secure the most favourable outcome on these issues, even if it was likely that the UK would opt in once a new Regulation is adopted. It stated that the process started by the Commission was the best, probably the only, hope of correcting these significant problems in the Regulation, and that the UK should maximise its influence in order to achieve this goal. 

The Committee also made comments on the specific issues raised in the Consultation Paper which concern the changes proposed by the Commission in the draft Regulation, including in relation to:  
· Exequatur: 

· The operation of the international legal order: 

· Proposed changes in relation to choice of court agreements: 

· Proposed changes to improve the interface between the Regulation and arbitration: 

· Proposals designed to ensure the better coordination of legal proceedings before the courts of member states: 

· Proposals aimed at improving access to justice: 

The Committee also recently responded to the MOJ consultation "Proposals for reform of civil litigation funding and costs in England and Wales" (CP13/10). (See http://www.justice.gov.uk/consultations/jackson-review-151110.htm  for the consultation document and http://www.citysolicitors.org.uk/FileServer.aspx?oID=927&lID=0  for the response.)

The consultation sought views on implementing a package of Lord Justice Jackson's proposals for reforming conditional fee agreements and other aspects of civil litigation funding and costs.
Of the Jackson report’s 109 recommendations, the Government has stated that it is taking forward the proposals set out in the consultation paper as a priority. These include Sir Rupert’s package of proposals on the reform of conditional fee agreements (CFAs) and on damages-based agreements (DBAs or ‘contingency fees’). The Government has stated that it believes that implementing these proposals should lead to significant costs savings, while still enabling those who need access to justice to obtain it.

In its response, the Litigation Committee addressed the points arising from the paper insofar as they concerned commercial litigation, including litigation in the Commercial Court (while noting that commercial cases also take place in other parts of the High Court including the Chancery Division and the general Queen's Bench Division). The Committee also mentioned that, considering London’s popularity as a venue of choice for international business clients for the resolution of their disputes, any recommendations for reform of the civil justice regime in this jurisdiction should therefore be designed to ensure that this jurisdiction remains attractive to such clients for the resolution of their disputes. The response went on to address the specific questions raised in the consultation paper.  

Regulatory Law Committee

The Regulatory Law Committee recently responded to the EC consultation on legislative steps for the Packaged Retail Investment Products (PRIPs) initiative. (See http://ec.europa.eu/internal_market/consultations/2010/prips_en.htm for the consultation paper and http://www.citysolicitors.org.uk/FileServer.aspx?oID=945&lID=0 for the response.)

The Commission’s PRIPS initiative is apparently aimed at raising standards of protection for retail customers. The consultation outlined possible measures for improving the transparency and comparability of investment products and ensuring effective rules always govern the sales of the products. It also attempted to address inconsistencies in the standards that apply to different products and industry sectors. The Commission committed in 2009 to developing legislative proposals for raising standards of investor protection and improving the consistency of existing measures across the different sectors making up the retail investment market. The consultation represented a next step in this work, and the Commission has stated that responses to the consultation will aid it in fine-tuning legislative proposals.
The Committee’s submission responded in detail to the questions contained in the consultation paper. 
The Regulatory Law Committee also recently responded to the EC consultation on the review of the Markets in Financial Instruments Directive (MiFID) (See http://ec.europa.eu/internal_market/consultations/2010/mifid_en.htm  for the consultation document and http://www.citysolicitors.org.uk/FileServer.aspx?oID=946&lID=0 for the response.)

The purpose of the public consultation was to consult market participants, regulators and other stakeholders on possible changes to the regulatory framework established by MiFID in the field of investment services and activities as well as markets in financial instruments. The Commission stated that responses to this consultation would provide important guidance for preparing a formal Commission proposal.
The consultation paper noted that: 

..market developments and experience amid the financial crisis demonstrate that the key organising principles of MiFID – a regulatory framework centred on shares and regulated markets – need updating. This need has also been recognised at the G20 level and thus important third country jurisdictions are also involved in a reform process in this area. The need to adapt regulation to serve a more complex market reality characterised by increasing diversity in financial instruments and methods of trading is reflected in all major recent EU reforms in the financial services area, including the review of the Market Abuse Directive,5 and the proposals on OTC derivatives, central counterparties and trade repositories,6 and on short-selling and certain aspects of credit default swaps adopted by the Commission on 15 September 2010.

Further, developments in specific areas such as commodity markets call for targeted reforms, both in the regulation of commodity derivative markets covered by MiFID and other relevant legislation and in the regulation of physical markets.

More specifically, a number of overlapping factors underline the need for a review.
· First, the revision of MiFID is an essential part of the structural reforms aimed at establishing a safer, sounder, more transparent and more responsible financial system working for the economy and society as a whole in the aftermath of the financial crisis.

· Second, as part of the consensus under the G20 to tackle less regulated and more opaque parts of the financial system, significant extensions are required in MiFID as regards the organisation, transparency and oversight of various markets segments, especially in those instruments traded mostly over the counter (OTC). The amendments to MiFID on these topics would be complementary to the new framework on the infrastructures for derivatives markets included in the legislative proposal on OTC derivatives, central counterparties and trade repositories.

· Third, in order to support the original purpose of efficient and integrated financial markets and to take account of rapid changes in market structure and technological development, a number of unforeseen developments that could affect the smooth and efficient functioning of EU equity markets need to be addressed.

· Fourth, amid the financial crisis, improvements to MiFID are also necessary in order to further strengthen high standards of investor protection throughout the EU.

· Finally, in line with proposals from the de Larosière group and ECOFIN, the EU has committed to minimise, where appropriate, discretions available to Member States across EU financial services directives. This will be a common thread across all areas to be covered by the review of MiFID and will contribute to establishing a single rulebook for EU financial markets, help level the playing field between Member States, improve supervision and enforcement, reduce costs for market participants, and improve conditions of access and competition across the EU.

The Committee stated that: 

As a matter of principle we support a review of MiFID.  If such a review is to be successful in providing appropriate protection for investors and enabling European firms to compete globally it needs to be based on thorough analysis of the implications and impacts of the proposals, and we encourage the Commission to commit resource to such an analysis.

Legal texts and legal certainty

We seek to draw attention to areas where proposals lack clarity or certainty and consequently may have unintended adverse effects unless the resulting legislation is carefully framed. Our interest is in trying to ensure that any resulting law is clear, so that it may be evenly applied across Europe and so that firms have the certainty they need without suffering unnecessary legal risk.  Even apparently technical updating of existing provisions could have profound and, potentially, unintended consequences for the operation of the financial markets.  

We would therefore urge the Commission to provide an opportunity for further consultation on the terms of any draft legislative text taking forward the proposals set out in the review. It is important to allow time for legislative texts to be reviewed and commented upon; it is not sufficient for a consultation on high level proposals to move directly to legislation without further consultation.  

As a general principle, clear law is a fundamental need of any civilised society. Legal uncertainty may result in the less scrupulous firms pushing the boundaries of regulation at one extreme, relying on the lack of clarity, while, at the other extreme, more scrupulous firms are deterred from providing useful services or acting in the most efficient way to serve their clients needs because of perceived legal risk arising from uncertainty. At a more pragmatic level legal uncertainty harms investment firms and their clients by generating additional costs for legal advice which would be unnecessary if the law was clearer. Moreover, the greater the legal uncertainty the greater the risk of subsequent legal decisions which are contrary to the understanding of both regulators and market participants and therefore severely disrupt the market and effective regulation. 

If the legislative timetable will not allow for a further consultation period, we would alternatively urge the Commission as far as possible to enable the granular shape of these proposals to be settled, and thereby sufficiently debated, at Level 2. 

We would also welcome the appointment of one or more expert groups to consider and consult on the more technically complex areas of the Commission’s proposals prior to any legislative text being finalised; this approach has been constructive in other legislative contexts.  In particular we believe that expert groups to examine pre- and post-trade transparency, and measures specific to the commodity markets, would be welcomed.

Need for cost/benefit analysis

We recognise that some of the developments proposed in the consultation are intended only to bring regulatory policy up-to-date with rapidly developing market practices, for example in relation to new trading methods.  Insofar as changes to legislation are of a technical nature to address developments of this nature, the Committee would in principle be supportive of the Commission’s objectives.  

The Committee is nevertheless concerned that certain of the measures proposed go much further and in some cases could amount to an overly-prescriptive and rigid response to perceived areas of investor or market detriment.  Quite apart from the policy concerns which may arise, the measures risk creating legal uncertainties both for participants in the affected markets, and in respect of the relationship between EU and national regulatory authorities.  

The proposal as published provides little by way of empirical evidence or justification, and is not yet supported by a cost-benefit analysis.  When undertaking a review of this scale and importance it is critical that there is clarity as to the cost as well as the benefit of new measures, and that an appropriately holistic view of the interaction between different proposals (both within MiFID and in other Directives) can be taken. This is necessary to avoid, for example, the creation of potentially conflicting legal obligations or other unintended and unhelpful consequences.  

It is essential that the process for effecting changes to the regulatory framework for European investment markets allows sufficient time for the industry to consider fully and respond to the proposals, and for policy-makers to take account of the potential harms as well as the perceived benefits of the changes that have been proposed.  

Market interventions

Finally, the Committee wishes to record its concern at the notion, evident in a number of places throughout the consultation and particularly in section 9 (Reinforcement of supervisory powers in key areas), that the Commission considers that national regulators should be empowered to intervene in markets and to seek to micro-manage the trading strategies and conduct of investment firms and their clients, rather than to focus on supervising the conduct of those firms and the markets in which they operate more effectively.  A fundamental change to the manner of regulatory supervision of this nature would represent a major step away from the core free market principles that have enabled European capitals to become leading, deep and liquid global financial centres. It does not appear to the Committee that this call for a more interventionist approach to regulatory supervision has been justified, and nor would it be consistent with DG Markt’s core single free market objectives. It must also risk exposing regulators to legal action, and not necessarily from within the EU.

Some key concerns

The following highlight some of our greatest concerns in the consultation, each of which is discussed more fully in the main body of this response:

We think that it is essential that fundamental uncertainties in the scope of existing MiFID investment services and activities are addressed before seeking to create new supervisory structures around those terms.  For example, it is not always clear in the context of some current market practices as to when a person is "executing" an order, or "receiving and transmitting" an order, yet these terms will be used in defining the scope of a new category of "organised trading facility".  We are concerned that legal uncertainty which arises when applying the existing MiFID text to firms' activities will be compounded if these basic issues are not first addressed. We know, from our own practices, that there is no consistency within or across Member States as to the scope of these terms.

We are troubled by the proposition that equity market transparency could be transplanted into non-equity markets.  We observe that this is not a proposal driven by failures highlighted in the financial crisis and requiring immediate attention; there has been extensive and contentious debate (pre-dating the MiFID review process) as to whether this proposal would in fact produce a desirable outcome, yet that debate is not properly aired in this consultation. There is a risk that dealing with this issue in the context of the broader review obscures the practical and legal difficulties in developing a transparency regime for markets, including in particular the bond market, which function in a very different manner to the equity market.  A similar point can be made in relation to the separate proposal to apply a fundamentally equity-based transaction reporting model to non-equity markets. 

The Committee appreciates the logic of extending transparency requirements to shares which are admitted to trading only on MTFs, but we wish to rebut the Commission’s assumption that "the number of such shares is currently limited" with the implication that this modification would have a limited impact.  Many MTFs, provide a trading venue for shares in a diverse range of issuers from around the world whose shares are not otherwise traded on a MiFID regulated market.  Trading on the EU MTF may account for only a small portion of global trading in those shares, and those shares will in most cases be subject to the transparency regime of their primary market. We must therefore question the investor benefit and general territorial appropriateness of applying EU transparency requirements in this way.  The Committee therefore wishes to stress that any development in this area must be proportionate if a limited net investor protection benefit is not to damage the long-term attractiveness of the EU as a flexible and liquid capital market.

We disagree with the Commission’s assumption that conduct of business rules "clearly apply" to the relationship between investors and the investment firms/credit institutions placing and underwriting securities.  On the contrary, the Committee considers that such an assumption is counter to the way in which the markets function, underwriters and placing agents will typically make clear that no such relationship exists and investors generally have no expectation of any such relationship.  Any move to enshrine this assumption in EU law risks causing severe disruption to the ability and willingness of financial institutions to facilitate the efficient operation of European capital markets, as well as leading to potentially irreconcilable conflicts of duties.

A number of the proposals seem to imply additional responsibilities from investment firms to investors for which there is not any contractual basis or expectation on the part of the parties. For example, the ongoing obligations proposed under section 7.2.3 will not always be appropriate.

We observe that many of the Commission's proposals merely impose granular requirements where there are already standards which would achieve the behaviours desired by the Commission, provided that those standards are complied with and that regulators exercise their supervisory powers to enforce them.  If any clarity is required as to the impact of those standards in particular areas, for example in new product development, that can be addressed by guidance issued under the auspices of ESMA.  It would be better for regulators to clarify and enforce existing standards than for more and more new law to be created.

Finally, the Commission’s proposal in relation to third country firms is ambiguous but can be read to indicate that non-EEA firms in jurisdictions which do not qualify for "exemptive relief" (to be determined following a strict legislative equivalence assessment) would be barred from "access" to European wholesale markets.  The equal and opposite consequence of barring access for third country firms is that European professional clients, i.e. large corporates, pension funds, asset managers etc, would be barred from accessing non-EU banks, brokers and markets. This would seem likely to have a deeply negative effect on the ability of European investors to spread and hedge investment risk and, perhaps more importantly in the current climate, of European businesses, to access key global funding sources, particularly in Asia.  If this is indeed the Commission’s intention, the point should be expressed clearly so that the practical and legal effect of the proposal can be properly assessed.  We urge the Commission to prefer an approach which does not interfere with the rights of Member States, subject to compliance with the relevant Directives, to permit third country firms to access their national markets subject to authorisation as appropriate.
Revenue Law Committee

The Revenue Law Committee made a number of submissions in relation to various aspects of the draft Finance Bill 2011 and also responded to several other HMRC consultations.

On the Finance Bill, the Committee's comments were:

· Comments in relation to the Bank Levy (See http://www.citysolicitors.org.uk/FileServer.aspx?oID=936&lID=0.)

As the Committee's response stated:

We recognise that in order to minimise the compliance burden for banks it has been necessary to draw together taxation, accounting and regulatory concepts so that banks can so far as possible determine their liability from information which is already collected for reporting purposes. Blending these regimes involves a risk that experience of the practical aspects of the legislation will throw up areas of uncertainty.

Against this background we are disappointed that the legislation has been drafted in a somewhat mechanistic approach which means that the purpose and narrative of the legislation is quickly lost in the detail of the provisions. Experience has shown that to ensure a pragmatic interpretation of complex legislation the purpose of the legislation is clearly stated.

We feel that in some areas the drafting could have been designed to help maintain the legislative narrative. The approach to cross referencing for example hinders the reading of the legislation. By way of example sub-paragraphs 18(8) to (15) provide for netting of assets and liabilities in the context of a foreign banking group. The provisions apply where an entity M whose equity and liabilities are taken into account in calculating the levy has liabilities with a party N outside the relevant foreign banking group, N has corresponding liabilities to M and there is an enforceable agreement between N and M for the net settlement of those assets and liabilities on an insolvency event. Sub-paragraph 9(b) identifies which parties these rules may apply to and refers to any member within sub-paragraph 2(b) or (c), but those paragraphs in turn refer to an entity within sub-paragraphs 17(10) and 17(11). It would have helped the reader if 17(10) and 17(11) had identified the relevant entities as say a Type B Entity or a Type C entity and sub-paragraph 18(8) had simply referred to a Type B Entity (see sub-paragraph 17(10)) or a Type C entity (see sub-paragraph 17(11)).

It is also unhelpful that there is substantial repetition. For example paragraphs 20(8) to (15) substantially repeat the requirements for netting set out in sub-paragraphs (8) to (15) in the context of relevant non-banking groups and the provisions are again repeated in the context of UK banks and foreign banks which are not members of a group in sub-paragraphs 22 and 25. Although the application is not identical in as much as the class of entities which can apply netting is slightly different the tests and consequences of applying netting are substantially the same and could have been set out once. A similar criticism can be made in relation to other provisions such as those dealing with collateralised liabilities.

We also find the language used in the anti-avoidance provision in paragraph 45 odd. Broadly paragraph 45 provides that where tax motivated arrangements have the effect of reducing the liability to Bank Levy the liability is to be calculated as if the arrangements did not have that effect. However the anti-avoidance provision does not apply to arrangements which change the liabilities of the relevant entity on an ongoing basis. This is clearly consistent with the policy objective of using the Bank Levy to encourage banks to finance themselves on a long term basis.

The drafting provides that the effect of tax motivated arrangements is to be ignored, but then goes on [to] say that if the arrangement has an ongoing effect then the arrangement is not to be ignored with the result presumably that its effect is not ignored. 

· Comments in relation to the Disguised Remuneration (See http://www.citysolicitors.org.uk/FileServer.aspx?oID=937&lID=0.)

As the Committee's response stated:

We are aware of the planning arrangements, mainly involving loans from trusts which may never be repaid, in response to which the disguised remuneration legislation has been drafted, and we agree that they are unacceptable avoidance which it is appropriate to counter by way of legislation.

However, our view is that the draft legislation is ill targeted and catches an extremely large number of arrangements which in our view are entirely legitimate, and which it is no part of the expressed policy behind the rules to affect. The notes accompanying the draft legislation indicate an intention to target a relatively narrow range of unacceptable planning, but the legislation itself casts its net much wider. Furthermore, the legislation, apparently by design, imposes a particularly penal regime on the arrangements to which it applies, which in our view makes it all the more critical that it be accurately targeted.

We understand that a policy decision has been taken that attacking the offensive arrangements using a targeted anti-avoidance rule ("TAAR") would not be appropriate given the risk that variations of the existing planning might emerge rendering the rule ineffective. However, given the widespread problems with the draft legislation, which is of course in part expressed to be in force from the date of announcement, a far better approach would have been to announce a narrow TAAR taking immediate effect on a temporary basis while broader provisions were put out to consultation.

Even if this approach was adopted, we do not believe that the broader provisions should take the form of those proposed. We believe that the right approach to drafting this regime is to identify the mischiefs and target them, not to draft to catch everything and then apply exclusions. Particularly where the regime is designed to be penal we consider it critical to ensure that no unintended targets are caught within it.

If this approach is impossible and it is decided to continue with legislation in something of the shape of the draft, we fear that the defects in the draft legislation are so profound that it may be impossible to remedy them properly in time for the 2011 Finance Bill process. Our recommendation would therefore be that the most appropriate course would be to replace the draft legislation with a TAAR in the short term (which need not include a tax avoidance motive test if it was sufficiently well-drawn), with a view to enacting the full regime, after appropriate consultation and adjustment, as part of Finance Bill 2012. This approach would be similar to that adopted in relation to the anti-avoidance measures recently introduced in relation to disguised interest, where it appeared to work well.

The introduction of this draft legislation, in part with immediate effect, has created immense uncertainty and confusion for business at a very sensitive time economically. The fact that the scope of the draft legislation so greatly exceeds its stated purpose has made it impossible for advisers even to be confident as to the policy objectives behind it.

Back in June, to widespread acclaim, the Government stated in its consultation document: "Tax Policy Making - A New Approach" that it wanted to "restore the tax system's reputation for stability", and that it was "committed to providing clarity and certainty on the future direction of tax policy". On any measure this draft legislation has achieved the opposite of these objectives, with consequent significant damage to the credibility of the new policy making process. The fact that it was introduced as a revenue protection measure should not be seen as a legitimate excuse for creating uncertainty on this scale.

The remainder of this response will first address some points of concern of application to the regime as a whole, and will then identify a series of innocent circumstances which in our view are either clearly, or highly arguably, within the draft rules. We believe that once the legislation is in its final form, it must be clear from the law - without the need to rely on guidance - that these circumstances are outside the scope of the rules. As discussed above, our preference would be for this to be achieved by approaching the drafting differently and seeking to define only what should be caught, rather than having very broad provisions which are then reduced by exclusion. However, our points may be applied equally validly either way.

We have not at this stage produced amended drafting due to the extent of the issues we have at a policy level, but would be happy to assist with this process once the policy is better formulated.
The Committee also made a number of detailed points on specific areas of concern.

· Comments in relation to the Foreign Branches (see http://www.citysolicitors.org.uk/FileServer.aspx?oID=938&lID=0). 

The Committee made a number of detailed comments on sections 18A-D and 18F of the draft Bill.

· Comments in relation to Controlled Foreign Companies (See http://www.citysolicitors.org.uk/FileServer.aspx?oID=937&lID=0.)

The Committee also made a number of comments on the relevant provisions within the Bill.

The Committee also responded to a number of other HMRC consultations. Its comments were as follows:

· "Part IIA: Controlled Foreign Company (CFC) reform". (See http://www.hm-treasury.gov.uk/d/corporate_tax_reform_part2a_cfc_reform.pdf  for the consultation document  and http://www.citysolicitors.org.uk/FileServer.aspx?oID=948&lID=0 for the response.)

As the consultation paper stated: 

"The current rules can be seen as going further than what's needed to protect the UK tax base; new rules must instead minimise the impact on commercial decisions and not interfere with the efficient management of overseas operations.

...The Government wants to use this document to provide as much certainty as is possible at this stage about the new CFC rules that will be legislated in Finance Bill 2012. In the meantime, interim improvements to the existing CFC rules as set out in Part IIIA will be introduced in Finance Bill 2011.

Direction of CFC reform

...1.4 To be more competitive, the UK's corporate tax system should focus more on taxing the profits from UK activity rather than attributing the worldwide income of a group to the UK to determine the tax base. Moving towards a more territorial system in this way will better reflect the global reality of modern business and will allow businesses based here to be more competitive on the world stage supporting UK investment and jobs. That is why in some areas of the corporate tax system the UK has already moved from a worldwide to a more territorial basis of taxation, for example by introducing a dividend exemption in 2009. As a further step, foreign branch opt-in exemption will be legislated in 2011 as set out in Part IIIB.

1.5 A CFC regime that is more territorial in its approach should:

· target and impose a CFC charge on artificially diverted UK profits, so that UK activity and profits are fairly taxed;

· exempt foreign profits where there is no erosion of the UK tax base; and in so doing

· not tax profits arising from genuine economic activities undertaken offshore.

1.6 The package of interim improvements proposed for Finance Bill 2011 is the first step to implementing changes that adopt this approach, for example by introducing an exemption for “foreign to foreign” intra-group transactions that do not pose a risk to the UK tax base. But the Government recognises that there is much more to do for full reform, and this document focuses on the two most important and difficult issues: monetary assets and intellectual property (IP)....
... The Government will publish further details on the new CFC regime for consultation in spring 2011.

As the Committee's response stated:

Introduction

1. In our view, it is important that the Government should announce as soon as possible as much detail as possible of the final form of the controlled foreign company rules. While we recognise that the issues involved in this reform are difficult, and that a balance needs to be drawn between protecting the Exchequer from avoidance and enhancing the UK's tax competitiveness, uncertainty has now pervaded this area for a number of years. It is important that this uncertainty should now be laid to rest so that multi-nationals can plan their affairs with reasonable certainty.

2. We consider that it is important that the proposals are as simple as possible and do not entail undue compliance cost. It is particularly important that exemptions should not be hedged around with complex anti-avoidance provisions.

3. We agree with the statement in paragraph 1.4 that to be more competitive the UK's corporate tax system should focus more on taxing the profits from UK activity rather than attributing the worldwide income of a group to the UK. We consider, however, that it is important to recognise that in some respects the proposals for the new finance company exemption and IP holding companies represent a pragmatic solution which is not entirely consistent with this principle. The UK is taxing a proportion of the underlying profits from non-UK activity: it is doing this in order to limit the cost of the decisions to retain an unrestricted deduction for interest even where it is paid on a loan financing an equity investment in a foreign subsidiary and to exempt from tax dividends from foreign subsidiaries. We understand the reasons for maintaining an unrestricted deduction for interest: but we regard it as important to stress that financing a foreign subsidiary with equity is not artificial nor is there any firm basis for determining an arm's length amount of equity in a foreign subsidiary: what is being taxed is part of the underlying profits in order to keep within acceptable bounds the cost of the unrestricted deduction for interest when coupled with a dividend exemption. We come back to this point in our comments on the partial finance company exemption and IP holding company rules.

4. We agree with the points made in paragraph 1.5, subject to the points in the previous paragraph.
5. We agree with the objectives set out in the first three bullet points in box 1A.

The submission also went on to make some specific comments on the consultation. 
· "Simplification review: capital gains rules for groups of companies: draft guidance". (See http://www.hmrc.gov.uk/budget-updates/autumn-tax/simp-review-draft-guidance.htm  for the consultation document and http://www.citysolicitors.org.uk/FileServer.aspx?oID=949&lID=0 for the response.). The consultation website mentioned that the relevant documents sought to provide guidance to accompany the draft legislation and consultation response documents that were published on 9 December 2010. The guidance was given in draft manual format as it was intended that it would be published within the Capital Gains Manual at the end of the consultation period. The government sought comments on the draft guidance. The Committee's response made a number of detailed comments on the guidance documents. 
· "Tax Policy Making: Draft Protocol on Announcements Outside Scheduled Fiscal Events". (See http://www.hmrc.gov.uk/budget-updates/autumn-tax/tax-policy-other-6655.pdf for the consultation document and http://www.citysolicitors.org.uk/FileServer.aspx?oID=950&lID=0 for the response.). The background to the consultation was the Government's commitment, made in “Tax policy making: a new approach” published alongside the June Budget, to look critically at the need to announce legislative changes taking immediate effect outside fiscal events and to develop a protocol for the circumstances in which it would be willing to make such announcements. The consultation paper provided a first draft of the proposed protocol as a basis for discussion. As the Committee’s response stated:
Tax Consultation Framework (the 'Framework')

As a general comment, the Committee welcomed the aim of increased engagement with interested parties on changes to tax policy and legislation.

In particular, it supported the proposed formal five stage approach to the development and implementation of tax policy and the involvement of taxpayers and advisers at each stage. It regarded this as sensible and logical that the stages run consecutively, so that each one informs the next. However, we note that in the consultation document "Security for PAYE and NICs", published on 9 December 2010, it is stated that all stages are being run concurrently. Such a deviation from the multi-stage approach undermines the positive aims set out in the Framework and we consider that this concurrent approach should not be adopted regularly.

The proposed three month timetable for publication of Finance Bill legislation is welcomed, provided the eight week period for consultation leaves sufficient time for Treasury and HMRC to properly consider all comments and produce a well thought out revised draft of the legislation.

The Framework does not address the role of Parliamentary Counsel and HMRC solicitors in the consultation process. As noted in our comments on the June 2010 consultation document, legal issues are often sidelined during consultations. HMRC solicitors and Parliamentary Counsel do not currently take part in the consultation process. Involvement of such individuals in the consultation would allow interested parties to better understand the rationale behind legislative drafting and allow those drafting the legislation to probe and clarify points being raised. In the Committee's view, it would result in a more productive and efficient dialogue during consultation and improved final legislation.

The Framework does not adequately deal with the role of consultation in relation to guidance. As noted in our comments on the June 2010 consultation document, there is often no proper consultation on HMRC guidance when it is revised and such guidance is too often used to supplement unclear or incomplete legislation. Paragraph 7 of the Framework should be strengthened so that consultation on guidance takes place alongside consultation on draft legislation.

Additionally, the Committee previously commented that it is often unclear in relation to new or revised guidance what changes have been made. A recent example was the publication of a revised version of HMRC6 in December 2010. The revision was simply accompanied by a note stating that "HM Revenue & Customs does not consider that the latest revisions have altered the current position in most cases" (implying that the revisions have altered the current position in some cases). A blacklined version of the revised guidance was not produced and without a detailed and time-consuming review of this 86 page document it is not possible to determine how the current position has in fact changed. This approach is inconsistent with the Government's stated aims of transparency, stability and predictability of the tax system.   Blacklined versions of guidance should be published where existing guidance is updated or revised to enable users to work out quickly what has changed.

The Framework also reserves significant discretion for the Government to depart from the outlined approach to consultation "in other circumstances where the Government decides not to consult during tax policy development". These circumstances are undefined. This potential wide reserved right therefore detracts from the transparency and certainty that the Framework aims to provide to taxpayers.

Intrinsic in any consultation process is the need to ensure that interested parties are made aware, in a timely manner, of the existence of consultations and the publication of any relevant documents.

We note for example the process for the publication of Finance Bill 2011 documents and related consultations which spanned approximately two weeks in December 2010. In the absence of a Pre-Budget Report, where all documentation is generally published on a single day, it is imperative that all announcements and publications are issued in a consistent manner and are available to everyone at the same time.

Linked to this point, we note that the Framework includes a commitment to continue to develop and improve the consultation tracker page on the Treasury and HMRC websites. This page is potentially very useful and we welcome its further development. It is imperative however that the page is kept up to date. Every ongoing consultation should be displayed along with the stage at which such consultation is at in order that it may be relied upon by taxpayers and advisers. At the present time, the page does not meet this standard. For example, in relation to Tax Policy Making, only the 22 June 2010 consultation is listed whilst the 9 December 2010 consultation is omitted. It would also be useful if users were able to access a link to the relevant documents from each of the consultations displayed on the tracker page. Such a link is currently only available in relation to certain of the consultations.

As a final comment, the Committee welcomes the last stage of the development and implementation process: reviewing and evaluating the change. The general approach outlined in the Framework is welcomed and we consider that it has the potential to make significant improvements in the quality of tax law. However, we agree that the implementation of the Framework should be monitored to ensure that the Government consistently delivers on the commitments set out therein. The work of the Tax Professionals Forum in this regard is therefore welcomed.

Draft Protocol on Announcements Outside Scheduled Fiscal Events (the 'Protocol')

The Government's intention to take a more strategic approach to tackling tax avoidance by reducing the need for frequent change to legislation is generally welcomed. We also welcome the Government's aim behind the Protocol of providing greater clarity and certainty to taxpayers and advisers as to the circumstances in which the Government will announce tax changes which have immediate effect outside the usual Budget process.

However, we consider that the Protocol falls short of providing such clarity and certainty, particularly in respect of paragraph 4 of the Protocol which sets out the circumstances in which such changes may be made.

The circumstances set out at paragraph 4 are imprecise and ambiguous. The term 'significant' is referred to throughout but is undefined, resulting in a subjective test which leaves the Government with a considerable amount of discretion. We consider that it would be preferable to impose some material delineation on the term 'significant' and therefore on the Government's powers to legislate in the given circumstances. For example, in limb three of the test (prevention of "significant losses to the Exchequer"), greater certainty would be provided if such losses could be quantified in the Protocol.

We acknowledge that the Government will always require the ability to legislate quickly in certain circumstances, but in order for the Protocol to have value and meaning to taxpayers and advisers, such circumstances should be more precisely defined.

We think it is instructive to consider the ongoing process of enacting the Disguised Remuneration legislation in the light of the proposed Protocol, as this emphasises the Protocol's limitations. This legislation was published in draft on 9 December 2010, with parts of it having immediate effect. It would therefore fall within the scope of the Protocol as anti-avoidance legislation published outside a scheduled fiscal event (on the assumption that following the abolition of the Pre-Budget Report, the Budget is now the only scheduled fiscal event in the calendar).

Our view is that the process relating to the Disguised Remuneration rules has been very disappointing, although we acknowledge that some teething troubles might have been expected as these rules were the first instance of the introduction of a major anti-avoidance regime under the new policy making guidelines. However, it is our very clear view that Government must aspire to do much better if it is to meet its goal of the UK tax system restoring its reputation for stability. And as a result, the Protocol, if it is to be useful, should look to hold Government to a significantly higher standard than was attained in this case. As HMRC has now acknowledged, the initial draft of the Disguised Remuneration rules was in many respects much too wide, catching a number of innocent transactions to which it should as a policy matter have had no application. Nonetheless it applied immediately, and as a result it has caused - and continues to cause -enormous uncertainty to large numbers of businesses engaged in nothing that could be characterised as avoidance.

Despite these problems, we think that the way the Disguised Remuneration process was managed is entirely consistent with the draft Protocol. In our view this implies that the draft Protocol does not hold the Government to an adequate standard. In particular, we think it is an important principle that where anti-avoidance legislation is to take effect prior to its enaction, it should be narrowly targeted at the perceived abuse in question. Our experience with this kind of legislation is that it is the attempt to anticipate all future avoidance structures, rather than the closing down of existing ones, which leads to innocent arrangements being called into question, and in turn the issues of instability of the tax system and uncertainty which the Government is quite correctly trying to limit.

This principle of measures announced with immediate effect being narrowly targeted should be reflected in the Protocol if it is to be meaningful - otherwise, as the Disguised Remuneration experience has shown, it is entirely possible to create damaging confusion without testing the boundaries of the Protocol at all. We think a regime where disclosed schemes could be closed immediately outside scheduled fiscal events with targeted measures, followed by a relatively short consultation period to produce fuller regimes which could be expected to prevent mutations of those schemes arising without damaging innocent arrangements, would more properly balance the avoidance risk to the Exchequer against the certainty and stability which business needs.

Finally, we would like to request clarification of the meaning of the term "scheduled fiscal events". We note that the Protocol variously refers to "legislative change outside the Budget" (paragraph 2) and "a scheduled event like the Budget" (paragraph 7).

Particularly given the abolition of the requirement for a Pre-Budget Report, is the intention that "scheduled fiscal events" refers only to the Budget? If not, we would appreciate clarification of the other events intended to fall within its scope.
Robert Leeder

Policy & Committees Coordinator
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� See � HYPERLINK "http://ec.europa.eu/justice/policies/civil/docs/com_2010_748_en.pdf" ��http://ec.europa.eu/justice/policies/civil/docs/com_2010_748_en.pdf� for the proposal
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